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1

12-105(L)
NML Capital, Ltd. v. Republic of Argentina

UNITED STATES COURT OF APPEALS1
FOR THE SECOND CIRCUIT2
_____________________3

4
August Term, 20115

6
(Argued: July 23, 2012                                                      Decided: October 26, 2012)7

8
Docket Nos. 12-105(L), 12-109(CON), 12-111(CON), 12-157(CON), 12-158(CON),9

12-163(CON), 12-164 (CON), 12-170(CON), 12-176 (CON), 12-185 (CON), 12-189 (CON),10
12-214 (CON), 12-909 (CON), 12-914 (CON), 12-916 (CON), 12-919 (CON), 12-920 (CON),11
12-923 (CON), 12-924 (CON), 12-926 (CON), 12-939 (CON), 12-943 (CON), 12-951 (CON),12

12-968 (CON), 12-971 (CON)13
14

_____________________15
16

NML CAPITAL, LTD., AURELIUS CAPITAL MASTER, LTD., ACP MASTER, LTD., BLUE ANGEL17
CAPITAL I LLC, AURELIUS OPPORTUNITIES FUND II, LLC, PABLO ALBERTO VARELA, LILA INES18

BURGUENO, MIRTA SUSANA DIEGUEZ, MARIA EVANGELINA CARBALLO, LEANDRO DANIEL19
POMILIO, SUSANA AQUERRETA, MARIA ELENA CORRAL, TERESA MUNOZ DE CORRAL, NORMA20

ELSA LAVORATO, CARMEN IRMA LAVORATO, CESAR RUBEN VAZQUEZ, NORMA HAYDEE GINES,21
MARTA AZUCENA VAZQUEZ, OLIFANT FUND, LTD.,22

23
Plaintiffs-Appellees,24

25
v.26

27
THE REPUBLIC OF ARGENTINA,  28

29
Defendant-Appellant.30

31
Before: POOLER, B.D. PARKER and RAGGI, Circuit Judges.32

33
___________________34

35
Plaintiffs appeal from permanent injunctions entered by the United States District Court36

for the Southern District of New York (Griesa, J.) designed to remedy Argentina’s breach of its37
promise to pay bondholders after a 2001 default on its sovereign debt.  We hold that Argentina38
breached its promise and, accordingly, affirm the underlying judgments of the district court. 39
Further, we find no abuse of discretion in the injunctive relief fashioned by the district court. 40
However, given the need for clarity as to how the injunctions are to function, the case is41
remanded to the district court for such proceedings as are necessary to address this matter.  42

43
AFFIRMED in part and REMANDED in part.44
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2

___________________1
2

THEODORE B. OLSON (Matthew D. McGill, Jason J.3
Mendro, on the briefs), Gibson, Dunn & Crutcher4
LLP, Washington, D.C.; Robert A. Cohen, Charles5
I. Poret, Eric C. Kirsch, Dechert LLP, New York,6
N.Y., for Plaintiff-Appellee NML Capital, Ltd.7

8
Stephen D. Poss, Robert D. Carroll, Goodwin Procter9

LLP, Boston, Mass., for Plaintiff-Appellee NML10
Olifant Fund, Ltd.11

12
Michael C. Spencer, Milberg LLP, New York, N.Y., for13

Plaintiffs-Appellees Pablo Alberto Varela, et al.14
15

Edward A. Friedman, Daniel B. Rapport, Friedman16
Kaplan Seiler & Adelman LLP, New York, N.Y.;17
Jeffrey A. Lamken, MoloLamken LLP,18
Washington, D.C., for Plaintiffs-Appellees Aurelius19
Capital Master, Ltd., ACP Master, Ltd., Blue Angel20
Capital I LLC, and Aurelius Opportunities Master21
Fund II, LLC.22

23
JONATHAN I. BLACKMAN (Carmine D. Boccuzzi, Sara24

A. Sanchez, Michael M. Brennan, on the brief),25
Cleary Gottlieb Steen & Hamilton LLP, New York,26
N.Y., for Defendant-Appellant The Republic of27
Argentina.  28

29
David W. Rivkin, Suzanne M. Grosso, Debevoise &30

Plimpton LLP, New York, N.Y.; Ronald Mann,31
Esq., pro se, New York, N.Y., for Amici Curiae32
Prof. Ronald Mann and EM Ltd., in support of33
Plaintiffs-Appellees.34

35
Walter Rieman, Andrew W. Amend, Paul, Weiss,36

Rifkind, Wharton & Garrison LLP, New York,37
N.Y., for Amici Curiae Montreux Partners, L.P.38
and Wilton Capital, in support of Plaintiffs-39
Appellees.40

41
Richard A. Samp, Washington Legal Foundation,42

Washington, D.C., for Amicus Curiae the43
Washington Legal Foundation, in support of44
Plaintiffs-Appellees.45

46

Case: 12-105     Document: 442-1     Page: 2      10/26/2012      757688      29Case 1:08-cv-06978-TPG   Document 388-1    Filed 11/06/12   Page 4 of 149



3

Kevin S. Reed, Quinn Emanuel Urquhart & Sullivan,1
LLP, New York, N.Y., for Amicus Curiae Prof.2
Kenneth W. Dam, in support of Plaintiffs-Appellees.3

4
JOHN D. CLOPPER (Jeannette A. Vargas, Sarah S.5

Norman, on the brief), Assistant United States6
Attorneys, for Preet Bharara, United States7
Attorney for the Southern District of New York,8
N.Y.; Stuart F. Delery, Acting Assistant Attorney9
General, Mark B. Stern, Sharon Swingle, Attorneys,10
Appellate Staff, Civil Division, Department of11
Justice, Washington, D.C.; George W. Madison,12
General Counsel, Department of the Treasury,13
Washington, D.C.; Harold Hongju  Koh, Legal14
Advisor, Department of State, Washington, D.C.,15
for Amicus Curiae the United States of America, in16
support of Defendant-Appellant.17

18
Paul Saltzman, Joseph R. Alexander, H. Rodgin Cohen,19

Michael Wiseman, The Clearing House Association20
L.L.C., New York, N.Y.; Sergio J. Galvis, Joseph F.21
Neuhaus, Michael J. Ushkown, Sullivan &22
Cromwell LLP, New York, N.Y., for Amicus23
Curiae the Clearing House Association L.L.C., in24
support of Defendant-Appellant.25

______________________________________________________________________________26
27

BARRINGTON D. PARKER, Circuit Judge:28

The Republic of Argentina appeals from permanent injunctions entered by the29

United States District Court for the Southern District of New York (Griesa, J.) designed to30

remedy Argentina’s failure to pay bondholders after a default in 2001on its sovereign debt.  The31

district court granted plaintiffs summary judgment and enjoined Argentina from making32

payments on debt issued pursuant to its 2005 and 2010 restructurings without making33

comparable payments on the defaulted debt.  We hold that an equal treatment provision in the34

bonds bars Argentina from discriminating against plaintiffs’ bonds in favor of bonds issued in35

connection with the restructurings and that Argentina violated that provision by ranking its36
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1 These plaintiffs include NML Capital, Ltd. (“NML”); Aurelius Capital Master, Ltd., ACP
Master, Ltd., Aurelius Opportunities Fund II, LLC, and Blue Angel Capital I LLC (collectively, “Aurelius
et al.”); and Olifant Fund, Ltd. (“Olifant”).

4

payment obligations on the defaulted debt below its obligations to the holders of its restructured1

debt.  Accordingly, we affirm the judgment of the district court; we find no abuse of discretion in2

the injunctive relief fashioned by the district court, and we conclude that the injunctions do not3

violate the Foreign Sovereign Immunities Act (“FSIA”).  However, the record is unclear as to4

how the injunctions’ payment formula is intended to function and how the injunctions apply to5

third parties such as intermediary banks.  Accordingly, the judgment is affirmed except that the6

case is remanded to the district court for such proceedings as are necessary to clarify these two7

issues.  See United States v. Jacobson, 15 F.3d 19, 22 (2d Cir. 1994).  8

BACKGROUND9

Overview10

In 1994, Argentina began issuing debt securities pursuant to a Fiscal Agency11

Agreement (“FAA Bonds”).  A number of individual plaintiffs-appellees bought FAA Bonds12

starting around December 1998.  The remaining plaintiffs-appellees, hedge funds and other13

distressed asset investors, purchased FAA Bonds on the secondary market at various times and14

as recently as June 2010.1  The coupon rates on the FAA Bonds ranged from 9.75% to 15.5%,15

and the dates of maturity ranged from April 2005 to September 2031.16

The FAA contains provisions purporting to protect purchasers of the FAA Bonds17

from subordination.  The key provision, Paragraph 1(c) of the FAA, which we refer to as the18

“Pari Passu Clause,” provides that:19

[t]he Securities will constitute . . . direct, unconditional, unsecured20
and unsubordinated obligations of the Republic and shall at all times rank21
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2The practical significance of an equal ranking obligation is readily apparent in the event
of the bankruptcy or insolvency of a corporate debtor.  Lee C. Buchheit & Jeremiah S. Pam, The
Pari Passu Clause in Sovereign Debt Instruments, 53 Emory L.J. 869, 873 (2004).  In a
corporate bankruptcy, holders of senior obligations have a priority claim over the debtor’s assets.
 Id.  In the case of sovereign borrowers, however, the impact of the clause is less clear because
creditors cannot force them into bankruptcy-like proceedings, and no comparable asset
distribution plan applies.  Thus, in the event of a debt crisis, sovereigns wishing to honor some
portion of their defaulted debt must negotiate with individual creditors or groups of creditors to
effectuate restructurings.  Typically, these proceedings leave in their wake so-called “holdout”
creditors who refuse to restructure, opting instead to seek judgments against the sovereign.  See
generally William W. Bratton, Pari Passu and a Distressed Sovereign’s Rational Choices, 53
Emory L.J. 823, 828-33 (2004). 

5

pari passu without any preference among themselves.  The payment1
obligations of the Republic under the Securities shall at all times rank at2
least equally with all its other present and future unsecured and3
unsubordinated External Indebtedness . . . .4

5
J.A. at 157 (emphasis added) (“External Indebtedness” is limited to obligations payable6

in non-Argentine currency.  J.A. at 171.).2  We refer to the second sentence of the Pari Passu7

Clause as the “Equal Treatment Provision.”  Following the 2001 default on the FAA Bonds,8

Argentina offered holders of the FAA Bonds new exchange bonds in 2005 and 2010 (the9

“Exchange Bonds”).  Argentina continued to make payments to holders of those Exchange10

Bonds while failing to make any payments to persons who still held the defaulted FAA Bonds.11

After Argentina defaulted, its President in December 2001 declared a “temporary12

moratorium” on principal and interest payments on more than $80 billion of its public external13

debt including the FAA Bonds.  Each year since then, Argentina has passed legislation renewing14

the moratorium and has made no principal or interest payments on the defaulted debt.  Plaintiffs15

estimate that, collectively, their unpaid principal and prejudgment interest amounts to16

approximately $1.33 billion. 17
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6

The plaintiffs allege that Argentina’s conduct violated the Pari Passu Clause by1

both subordinating their FAA Bonds to the Exchange Bonds and lowering the ranking of their2

FAA Bonds below the Exchange Bonds.  The primary issues on appeal are whether Argentina3

violated the Pari Passu Clause, and if so, whether the remedy the district court ordered was4

appropriate.5

Argentina’s Restructurings6

In 2005, Argentina initiated an exchange offer in which it allowed FAA7

bondholders to exchange their defaulted bonds for new unsecured and unsubordinated external8

debt at a rate of 25 to 29 cents on the dollar.  In exchange for the new debt, participants agreed to9

forgo various rights and remedies previously available under the FAA.  To induce creditors to10

accept the exchange offer, Argentina stated in the prospectus under “Risks of Not Participating11

in [the] Exchange Offer” the following:12

Existing defaulted bonds eligible for exchange that are not tendered13
may remain in default indefinitely.  As of June 30, 2004, Argentina was in14
default on approximately U.S. $102.6 billion of its public indebtedness . . .15
.  The Government has announced that it has no intention of resuming16
payment on any bonds eligible to participate in [the] exchange offer . . . that17
are not tendered or otherwise restructured as part of such transaction.18
Consequently, if you elect not to tender your bonds in an exchange offer19
there can be no assurance that you will receive any future payments in20
respect of your bonds.21

22
2005 Prospectus, J.A. at 465 (second emphasis added).  23

That same year, in order to exert additional pressure on bondholders to accept the24

exchange offer, the Argentine legislature passed Law 26,017 (the “Lock Law”) declaring that:25

Article 2 – The national Executive Power may not, with respect to the26
bonds . . . , reopen the swap process established in the [2005 exchange offer].27

28
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3 The Lock Law Suspension, Law 26,547, explained that

[t]he holders of government bonds that were eligible for the [2005] swap . . . who
wish to participate in the [2010] restructuring . . . will have to waive all of the
rights that pertain to them by virtue of the [FAA Bonds], including those rights
that may have been recognized by any judicial or administrative judgment, . . .
and waive and discharge the Republic of Argentina of any judicial . . . action,
initiated or that may be initiated in the future, with regard to the [FAA Bonds] . .
. .  It is prohibited to offer the holders of government bonds who may have
initiated judicial . . . action, more favorable treatment than what is offered to
those who have not done so.

Lock Law Suspension, J.A. at 440. 

7

Article 3 – The national State shall be prohibited from conducting1
any type of in-court, out-of-court or private settlement with respect to the2
bonds . . . .3

4
Article 4 – The national Executive Power must . . . remove the bonds5

. . . from listing on all domestic and foreign securities markets and6
exchanges.7

2005 Lock Law, J.A. at 436 (emphasis added).  The 2005 exchange offer closed in June8

2005 with a 76% participation rate, representing a par value of $62.3 billion.  Plaintiffs did not9

participate.10

In 2010, Argentina initiated a second exchange offer with a payment scheme11

substantially identical to the 2005 offer.  To overcome the Lock Law’s prohibition against12

reopening the exchange, Argentina temporarily suspended the Lock Law (the “Lock Law13

Suspension”).3  Like the 2005 prospectus, the 2010 exchange offer prospectus also warned of14

“Risks of Not Participating in the [2010 restructuring]”:15

Eligible Securities that are in default and that are not tendered16
may remain in default indefinitely and, if you elect to litigate, Argentina17
intends to oppose such attempts to collect on its defaulted debt.18

19
Eligible Securities in default that are not exchanged20

pursuant to the Invitation may remain in default indefinitely.  In light of its21
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4 See 2010 Prospectus at 122, J.A. at 1054 (providing that certain “modification[s] to the terms
and conditions of [the Exchange Bonds] . . . may generally be made, and future compliance therewith
may be waived, with the consent of Argentina and the holders of not less than 75% in aggregate principal
amount or notional amount . . . of the [Exchange Bonds] at the time outstanding.”).

8

financial and legal constraints, Argentina does not expect to resume1
payments on any Eligible Securities in default that remain outstanding2
following the expiration of the Invitation.  Argentina has opposed3
vigorously, and intends to continue to oppose, attempts by holders who4
did not participate in its prior exchange offers to collect on its defaulted5
debt through . . . litigation . . . and other legal proceedings against6
Argentina.  Argentina remains subject to significant legal constraints7
regarding its defaulted debt. . . .8

Consequently, if you elect not to tender your Eligible9
Securities in default pursuant to the Invitation there can be no assurance10
that you will receive any future payments or be able to collect through11
litigation in respect of your Eligible Securities in default.12

2010 Prospectus, J.A. at 980 (second and third emphases added).  As with the 200513

exchange offer, plaintiffs did not participate in the 2010 restructuring.  After the two exchange14

offers, Argentina had restructured over 91% of the foreign debt on which it had defaulted in15

2001.  16

An important new feature of the Exchange Bonds was that they included17

“collective action” clauses.  These clauses permit Argentina to amend the terms of the bonds and18

to bind dissenting bondholders if a sufficient number of bondholders (66 2/3% to 75% of the19

aggregate principal amount of a given series) agree.4  With the inclusion of collective action20

clauses, the type of “holdout” litigation at issue here is not likely to reoccur.21

Argentina has made all payments due on the debt it restructured in 2005 and22

2010.  Under the indentures for the 2005 and 2010 Exchange Bonds, Argentina makes principal23

and interest payments to a trustee in Argentina that in turn makes an electronic funds transfer24

(“EFT”) to U.S.-registered exchange bondholders.  The EFTs are made from the trustee’s non-25
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5 In separate litigation on different bonds, plaintiffs hold judgments against Argentina
that, as we have seen, its courts have refused to honor, and the FSIA has largely prevented
plaintiffs from attaching the Republic’s foreign assets to satisfy those judgments.  See, e.g., EM
Ltd. v. Republic of Arg., 473 F.3d 463, 472 (2d Cir. 2007) (affirming vacatur of attachment of central
bank reserves); NML Capital, Ltd. v. Banco Central de la República Arg., 652 F.3d 172, 197 (2d Cir.
2011) (vacating attachment of same reserves); Aurelius Capital Partners, LP v. Republic of Arg., 584
F.3d 120, 131 (2d Cir. 2009) (rejecting attempt to restrain assets to be acquired by Argentine social
security system); but see NML Capital Ltd. v. Republic of Arg., 680 F.3d 254, 260 (2d Cir. 2012)
(affirming attachment and restraining orders); EM Ltd. v. Republic of Arg., 389 F. App’x 38, 43 (2d Cir.
2010) (affirming post-judgment restraint and pre-judgment attachment orders on certain assets of
Argentina held in trust in the United States).

6 The remainder of the procedural history discussed below, while referencing “plaintiffs,”
describes the district court’s rulings with respect to NML Capital.  The court subsequently entered
essentially identical judgments with respect to all other plaintiffs.

9

U.S. bank to the registered holder’s U.S. bank, often routed through one or more intermediary1

banks.  2

Proceedings Below3

Plaintiffs sued Argentina on the defaulted FAA Bonds at various points from4

2009 to 2011, alleging breach of contract and seeking injunctive relief, including specific5

performance of the Equal Treatment Provision.5  The FAA is governed by New York law and6

further provides for jurisdiction in “any state or federal court in The City of New York.”  J.A. at7

184.  However, Argentina’s courts have held that the Lock Law and the moratoria on payments8

prevent them from recognizing New York judgments regarding the FAA Bonds.  In SEC filings,9

Argentina has stated that it has classified unexchanged FAA Bonds as a category separate from10

its regular debt and that, since 2005, it has “not [been] in a legal . . . position to pay” that11

category.  Republic of Arg., Annual Report (Form 18-K) (“18-K”), at 2, 11 (Sept. 30, 2011) 12

In December 2011, the district court granted plaintiffs partial summary judgment13

(the “Declaratory Orders”).6  The court observed that the Republic violates the Equal Treatment14
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10

Provision “whenever it lowers the rank of its payment obligations under [plaintiffs’] Bonds1

below that of any other present or future unsecured and unsubordinated External Indebtedness.” 2

The district court then held that Argentina “lowered the rank” of plaintiffs’ bonds in two ways:3

(1) “when it made payments currently due under the Exchange Bonds, while persisting in its4

refusal to satisfy its payment obligations currently due under [plaintiffs’] Bonds” and (2) “when5

it enacted [the Lock Law] and [the Lock Law Suspension].”  Special App. at 13-14.  As the court6

explained:7

it’s hard for me to believe that there is not a violation of the [Equal8
Treatment Provision] accomplished by the congressional legislation in ’059
and ’10, simply saying that the Republic will not honor these judgments.  It10
is difficult to imagine anything would reduce the rank, reduce the equal11
status or simply wipe out the equal status of these bonds under the [Equal12
Treatment Provision] [more than the Lock Law and the Lock Law13
Suspension]. . . . [The Equal Treatment Provision] can’t be interpreted to14
allow the Argentine government to simply declare that these judgments will15
not be paid, and that’s what they have done.16

17
J.A. at 2124. 18

In January 2012, the district court issued a temporary restraining order enjoining19

Argentina 20

from altering or amending the processes or specific transfer21
mechanisms (including the use of specific firms) by which it makes payments22
due to holders of bonds or other securities issued pursuant to its 2005 and23
2010 exchange offers, including without limitation by using agents, financial24
intermediaries and financial vehicles other than those used at the time of this25
Order.26

27
Special App. at 26.  28

The District Court’s Injunctions29

In February 2012, the district court granted injunctive relief, ordering Argentina30

to specifically perform its obligations under the Equal Treatment Provision (the “Injunctions”). 31

Case: 12-105     Document: 442-1     Page: 10      10/26/2012      757688      29Case 1:08-cv-06978-TPG   Document 388-1    Filed 11/06/12   Page 12 of 149



7 Under the Injunctions’ terms, calculating the Ratable Payment requires first determining a
“Payment Percentage,” a fraction calculated by dividing “the amount actually paid or which the Republic
intends to pay under the terms of the Exchange Bonds by the total amount then due under the terms of the
Exchange Bonds.”  Special App. at 39.  The Payment Percentage is in turn multiplied by “the total
amount currently due to [plaintiffs],” including pre-judgment interest.  Id.  Because Argentina has
defaulted on all of plaintiffs’ bonds, the “amount currently due” on the FAA Bonds is the amount due
under the FAA’s Acceleration Clause – the entire principal amount of the bonds – plus pre-judgment
interest which, according to plaintiffs, totals approximately $1.33 billion.

11

Id. at 38.  The Injunctions provide that “whenever the Republic pays any amount due under the1

terms of the [exchange] bonds,” it must “concurrently or in advance” pay plaintiffs the same2

fraction of the amount due to them (the “Ratable Payment”).7  We are unable to discern from the3

record precisely how this formula is intended to operate.  It could be read to mean that if, for4

example, Argentina owed the holders of restructured debt $100,000 in interest and paid 100% of5

that amount then it would be required to pay the plaintiffs 100% of the accelerated principal and6

all accrued interest.  Or it could be read to mean that, if such a $100,000 payment to the7

exchange bondholders represented 1% of the principal and interest outstanding on the8

restructured debt, then Argentina must pay plaintiffs 1% of the amount owed to them.  We9

cannot tell precisely what result the district court intended.  On remand the district court will10

have the opportunity to clarify precisely how it intends this injunction to operate. 11

Anticipating that Argentina would refuse to comply with the Injunctions and in12

order to facilitate payment, the district court ordered that copies of the Injunctions be provided to13

“all parties involved, directly or indirectly, in advising upon, preparing, processing, or14

facilitating any payment on the Exchange Bonds.”  These could include Argentina’s agent-banks15

located in New York that hold money in trust for the exchange bondholders and process16

payments to them under the terms of those bonds.  Under Rule 65(d)(2), parties, their “officers,17

agents, servants, employees, and attorneys,” as well as “other persons who are in active concert18
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12

or participation with” them, are bound by injunctions.  Furthermore, the Injunctions expressly1

prohibit Argentina’s agents from2

aiding and abetting any violation of this ORDER, including any3
further violation by [Argentina] of its obligations under [the Equal Treatment4
Provision], such as any effort to make payments under the terms of the5
Exchange Bonds without also concurrently or in advance making a ratable6
payment to [plaintiffs].7

8
Special App. at 40.  9

To give effect to this provision, the Injunctions prevent Argentina from “altering10

or amending the processes or specific transfer mechanisms by which it makes payments on the11

Exchange Bonds” without approval of the court (the “Preliminary Injunction”).  Special App. at12

40.  Finally, the Injunctions require Argentina to certify to the court, concurrently or in advance13

of making a payment on the Exchange Bonds, that it has satisfied its obligations under the14

Injunctions. 15

In justifying the remedy ordered, the court reasoned that16

[a]bsent equitable relief, [plaintiffs] would suffer irreparable harm17
because the Republic’s payment obligations to [plaintiffs] would remain18
debased of their contractually-guaranteed status, and [plaintiffs] would never19
be restored to the position [they were] promised that [they] would hold20
relative to other creditors in the event of default.21

22

Id. at 37.  Further, there was no adequate remedy at law “because the Republic has made23

clear – indeed, it has codified in [the Lock Law] and [the Lock Law Suspension] – its intention24

to defy any money judgment issued by this Court.”  Id.  25

The court further reasoned that the balance of the equities tipped in plaintiffs’26

favor because of (1) Argentina’s “unprecedented, systematic scheme of making payments on27

other external indebtedness, after repudiating its payment obligations to Plaintiffs, in direct28

Case: 12-105     Document: 442-1     Page: 12      10/26/2012      757688      29Case 1:08-cv-06978-TPG   Document 388-1    Filed 11/06/12   Page 14 of 149



8 The court also rejected Argentina’s argument that, because plaintiffs had full knowledge of the
purported basis of their Pari Passu Clause claims as early as 2004, and yet waited until the 2010
exchange offer was completed to bring those claims, those claims were barred by the equitable defense of
laches.  The district court found “no merit” to the defense because any delay by plaintiffs in advancing
their claim for equitable relief was due to the fact that they “were trying to do other things” to obtain
payment on their bonds.  J.A. at 2125, 2321; see also id. at 2339 (“The effort under the pari passu clause
comes late.  But it is absolutely true[,] and this court knows the facts and history painfully well, . . . that
the plaintiffs have tried in many ways to enforce their rights.  They are now attempting to make use of a
very important provision in the [FAA]. . . .  They are entitled to do so.”). 

13

violation of” the Equal Treatment Provision and (2) Argentina’s ability to “violate [that1

Provision] with impunity” in the absence of injunctive relief.  Id. at 37-38.  The district court2

also stated that “if there was any belief that the Republic would honestly pay its obligations,3

there wouldn’t be any need for these kinds of paragraphs” in the Injunctions.  J.A. at 2319.  The4

court noted that the Injunctions “require[] of [Argentina] only that which it promised Plaintiffs5

and similarly situated creditors to induce those creditors to purchase [Argentina’s] bonds.”  The6

court further observed that Argentina now “has the financial wherewithal to meet its7

commitment of providing equal treatment to [plaintiffs] and [to the exchange bondholders].” 8

Special App. at 37-38.  As to the exchange bondholders, the Injunctions do not “jeopardiz[e]9

[their] rights” because “all that the Republic has to do” is “honor its legal obligations.”  J.A. at10

2339.  Finally, 11

[t]he public interest of enforcing contracts and upholding the rule of12
law will be served by the issuance of th[ese] [Injunctions], particularly here,13
where creditors of the Republic have no recourse to bankruptcy regimes to14
protect their interests and must rely upon courts to enforce contractual15
promises.  No less than any other entity entering into a commercial16
transaction, there is a strong public interest in holding the Republic to its17
contractual obligations.18

19
Special App. at 38.820

21
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9 In January 2012, after the district court issued the Declaratory Orders but before it entered the
Injunctions, Argentina filed notices of appeal from the Orders “[o]ut of an excess of caution and to rebut
any possible future argument that it did not preserve all appellate rights with respect to the Declaratory
Orders.”  Appellant’s Opp’n to Appellees’ Mot. To Dismiss Prior Appeals at 5.  Those appeals were
subsequently consolidated with the ones over which we have jurisdiction.  Therefore, there are two sets of
appeals before this Court that Argentina concedes are “overlapping” and “clogging the dockets.”  Id. at 7. 
Because Argentina’s second set of appeals have successfully reached this Court, Plaintiffs’ motion to
dismiss the first set of appeals is therefore granted.  See Appellees’ Mot. to Dismiss the Premature
Appeals.  The clerk of the court is directed to dismiss appeal nos. 12-105, 12-109, 12-111, 12-157, 12-
158, 12-163, 12-164, 12-170, 12-176, 12-185, 12-189, and 12-214.

14

Argentina’s Appeal from the Injunctions1

In March 2012, Argentina timely appealed from the Injunctions and the2

Declaratory Orders.  We have jurisdiction over the Injunctions under 28 U.S.C. § 1292(a)(1). 3

The Declaratory Orders are also properly before us because they are “inextricably intertwined”4

with the Injunctions.  Lamar Adver. of Penn, LLC v. Town of Orchard Park, N.Y., 356 F.3d 365,5

371 (2d Cir. 2004).96

Argentina advances a host of reasons as to why the district court erred.  First, the7

Republic argues that it has not violated the Equal Treatment Provision because it has not given8

the exchange bondholders a legally enforceable preference over the FAA Bonds in the event of9

default on the Exchange Bonds – even if it has favored the exchange bondholders by honoring10

their payment rights while violating plaintiffs’.  Argentina contends that plaintiffs’ bonds have11

always remained “direct, unconditional, unsecured and unsubordinated obligations of the12

Republic” with the same legal “rank” as any other debt – which is all the Equal Treatment13

Provision requires.  Appellant’s Br. 45-48.  In any event, even if the Provision had been violated,14

Argentina argues the contractually agreed upon remedy is acceleration, which has already15

occurred.16
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Second, Argentina argues that the Injunctions violate the FSIA by ordering the1

Republic to pay plaintiffs with immune property located outside the United States.  Id. at 26-272

(citing S&S Machinery Co. v. Masinexportimport, 706 F.2d 411, 418 (2d Cir. 1983) (holding3

district courts “may not grant, by injunction, relief which they may not provide by attachment”).4

Third, the Republic contends that the assets the Injunctions restrain are not5

property of the Republic, but are held in trust for exchange bondholders, and therefore, under6

New York law, may not be reached by creditors.  Moreover, the Injunctions, which by their7

terms apply to “indirect facilitators” of payments on the Exchange Bonds, Special App. at 39,8

violate the U.C.C., which prohibits injunctive relief against “intermediary banks” responsible for9

processing fund transfers.  U.C.C. § 4-A-503 cmt.  Since subjecting exchange bondholder money10

to process in U.S. courts is improper, Argentina argues, the court erroneously restricted it from11

utilizing other methods to service its debt.12

Fourth, because the only harm plaintiffs suffer is monetary, Argentina argues that13

the district court incorrectly concluded that such harm was irreparable.14

Fifth, Argentina argues that the hardship to exchange bondholders and to the15

Republic stemming from the Injunctions far outweighs the purported prejudice to “holdouts,”16

who bought their debt at or near default with full knowledge of the limitations on their ability to17

collect.  The Injunctions “will thrust the Republic into another economic crisis and undermin[e]18

the consensual [sovereign debt] restructuring process the United States has been at pains to foster19

for the past several decades.”  Id. 20

Sixth and finally, Argentina argues that plaintiffs’ claims are barred by laches.  21
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We review a district court’s decision to grant equitable relief for abuse of1

discretion.  See Abrahamson v. Bd. of Educ. of Wappingers Falls Cent. Sch. Dist., 374 F.3d 66,2

76 (2d Cir. 2004); Leasco Corp. v. Taussig, 473 F.2d 777, 786 (2d Cir. 1972); Citigroup Global3

Mkts., Inc. v. VCG Special Opportunities Master Fund Ltd., 598 F.3d 30, 34 (2d Cir. 2010).  We4

review de novo a district court’s grant of partial summary judgment.  See Juliano v. Health5

Maint. Org. of N.J., Inc., 221 F.3d 279, 286 (2d Cir. 2000).  6

7

DISCUSSION 8

I. 9

We first address Argentina’s argument that the district court erred in its10

interpretation of the Equal Treatment Provision.  The district court held that Argentina violated11

the Provision  when it made payments currently due under the Exchange Bonds while persisting12

in its refusal to satisfy its payment obligations to plaintiffs and when it enacted the Lock Law13

and the Lock Law Suspension. 14

“In New York, a bond is a contract. . . .”  Arch Ins. Co. v. Precision Stone, Inc.,15

584 F.3d 33, 39 n.4 (2d Cir. 2009).  Thus, the parties’ dispute over the meaning of the Equal16

Treatment Provision presents a “simple question of contract interpretation.”  EM Ltd. v. Republic17

of Argentina, 382 F.3d 291, 292 (2d Cir. 2004) (interpreting Acceleration Clause in FAA). 18

Argentina argues that the Pari Passu Clause is a boilerplate provision that, in the sovereign19

context, “has been universally understood for over 50 years . . . to provide protection from legal20

subordination or other discriminatory legal ranking by preventing the creation of legal priorities21
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by the sovereign in favor of creditors holding particular classes of debt.”  Appellant’s Br. 32, 341

(emphasis added); accord Clearing House Amicus Br. 2, 10. 2

We are unpersuaded that the clause has this well settled meaning.  Argentina’s3

selective recitation of context-specific quotations from arguably biased commentators and4

institutions notwithstanding, the preferred construction of pari passu clauses in the sovereign5

debt context is far from “general, uniform and unvarying,” Law Debenture Trust Co. of N.Y. v.6

Maverick Tube Corp., 595 F.3d 458, 466 (2d Cir. 2010) (quotation marks omitted).  Argentina’s7

primary authorities and Argentina itself appear to concede as much.  See Appellant’s Reply Br.8

21 n.9 (“[N]o one knows what the clause really means” (emphasis in Appellant’s Reply Br.));9

Lee C. Buchheit, The Pari Passu Clause Sub Specie Aeternitatis, 10 Int’l Fin. L. Rev. 11, 1110

(1991) (“[N]o one seems quite sure what the clause really means, at least in the context of a loan11

to a sovereign borrower.”); G. Mitu Gulati & Kenneth N. Klee, Sovereign Piracy, 56 Bus. Law12

635, 646 (2001) (“[I]n the sovereign context there is at least disagreement about the meaning of13

the clause.”); Stephen Choi & G. Mitu Gulati, Contract As Statute, 104 Mich. L. Rev. 1129,14

1134 (2006) (“The leading commentators on sovereign contracts acknowledged that there exists15

ambiguity as to the meaning of this clause.”); Philip R. Wood, Project Finance, Subordinated16

Debt and State Loans 165 (1995) (“In the state context, the meaning of the clause is uncertain17

because there is no hierarchy of payments which is legally enforced under a bankruptcy18

regime.”).  In short, the record reveals that Argentina’s interpretation of the Pari Passu Clause is19

neither well settled nor uniformly acted upon. 20

Once we dispense with Argentina’s customary usage argument, it becomes clear21

that the real dispute is over what constitutes subordination under the Pari Passu Clause. 22
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Argentina contends the clause refers only to legal subordination and that none occurred here1

because “any claims that may arise from the Republic’s restructured debt have no priority in any2

court of law over claims arising out of the Republic’s unrestructured debt.”  Appellant’s Br. 47. 3

Plaintiffs, on the other hand, argue that there was “de facto” subordination because Argentina4

reduced the rank of plaintiffs’ bonds to a permanent non-performing status by passing legislation5

barring payments on them while continuing to pay on the restructured debt and by repeatedly6

asserting that it has no intention of making payments on plaintiffs’ bonds.7

We disagree with Argentina because its interpretation fails to give effect to the8

differences between the two sentences of the Pari Passu Clause.  See Singh v. Atakhanian, 8189

N.Y.S.2d 524, 526 (N.Y. App. Div. 2d Dep’t 2006) (“A contract should not be interpreted in10

such a way as would leave one of its provisions substantially without force or effect.” (internal11

quotation marks and citation omitted)).12

Instead, we conclude that in pairing the two sentences of its Pari Passu Clause,13

the FAA manifested an intention to protect bondholders from more than just formal14

subordination.  See Riverside S. Planning Corp. v. CRP/Extell Riverside, L.P., 13 N.Y.3d 398,15

404 (2009).  The first sentence (“[t]he Securities will constitute . . . direct, unconditional,16

unsecured, and unsobrdinated obligations . . . .”) prohibits Argentina, as bond issuer, from17

formally subordinating the bonds by issuing superior debt.  The second sentence (“[t]he payment18

obligations . . . shall at all times rank at least equally with all its other present and future19

unsecured and unsubordinated External Indebtedness.”) prohibits Argentina, as bond payor,20

from paying on other bonds without paying on the FAA Bonds.  Thus, the two sentences of the21

Pari Passu Clause protect against different forms of discrimination: the issuance of other22
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10 Argentina, along with the Clearing House, argues that the FAA’s “repurchase” provision,
authorizing the Republic to “at any time purchase Securities at any price in the open market or
otherwise,” is inconsistent with “NML’s ‘ratable’ interpretation.”  FAA § 9(c), J.A. at 169; Appellant’s
Br. 39.  Leaving aside that that is not NML’s “interpretation,” we find the repurchase provision wholly
consistent with the Equal Treatment Provision:  Were Argentina to make such a repurchase, it would not
be fulfilling its “payment obligations” on the Securities, Securities that by the FAA’s own terms are not
“redeemable prior to maturity.”  FAA § 9(a), J.A. at 167.  Rather, it would be purchasing them,
potentially at a discount or premium reflecting the market’s expectations of the Republic’s likelihood of
fulfilling those obligations, in an arms-length transaction with a willing seller.  Such repurchases would
not breach Argentina’s promise, under the Equal Treatment Provision, not to discriminate against
outstanding bondholders in meeting its payment obligations to them.  To conclude otherwise would be to
hold that the 2005 and 2010 exchange offers themselves violated the Equal Treatment Provision, a
position not even plaintiffs have taken.

Argentina and the Clearing House also argue that “NML’s interpretation of the pari passu clause
as requiring ‘ratable’ payments to creditors would render meaningless other standard loan contract
clauses” such as “sharing clauses” which “do actually address the issue of payment to one creditor before
another.”  Appellant’s Br. 37-38.  Leaving aside that NML does not “interpret . . . the pari passu clause as
requiring ‘ratable’ payments” – it proposed ratable payments as a remedy for Argentina’s breach of the
Provision – this argument fails.  A “sharing clause” (which does not even appear in the FAA) is an
agreement made among lenders to divide payments that a debtor makes (or that are obtained by other
means, such as offsets); it is not a promise made by the borrower.  See Clearing House Amicus Br. 12
(citing Lee C. Buchheit, How to Negotiate Eurocurrency Loan Agreements 76-81 (2d ed. 2004)).  Thus, a
sharing clause, unlike the Equal Treatment Provision, could not ensure against the debtor’s discrimination
in favor of other, non-sharing creditors.  The fact that sharing clauses “contain complex payover
provisions which are necessary to reallocate among creditors disproportionate payments,” id. at 13, is not
surprising given that they serve as a coordinating mechanism among a number of lenders.

19

superior debt (first sentence) and the giving of priority to other payment obligations (second1

sentence).10 2

This specific constraint on Argentina as payor makes good sense in the context of3

sovereign debt: When sovereigns default they do not enter bankruptcy proceedings where the4

legal rank of debt determines the order in which creditors will be paid.  Instead, sovereigns can5

choose for themselves the order in which creditors will be paid.  In this context, the Equal6

Treatment Provision prevents Argentina as payor from discriminating against the FAA Bonds in7

favor of other unsubordinated, foreign bonds.8

The record amply supports a finding that Argentina effectively has ranked its9

payment obligations to the plaintiffs below those of the exchange bondholders.  After declaring a10
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moratorium on its outstanding debt in 2001, Argentina made no payments for six years on1

plaintiffs’ bonds while simultaneously timely servicing the Exchange Bonds.  Argentina has2

renewed that moratorium in its budget laws each year since then.  It declared in the prospectuses3

associated with the exchange offers that it has no intention of resuming payments on the FAA4

Bonds.  2005 Prospectus, J.A. at 465; 2010 Prospectus, J.A. at 980.  It stated in SEC filings that5

it had “classified the [FAA Bonds] as a separate category from its regular debt” and is “not in a6

legal . . . position to pay” them.  18-K at 2, 11.  Its legislature enacted the Lock Law, which has7

been given full effect in its courts, precluding its officials from paying defaulted bondholders8

and barring its courts from recognizing plaintiffs’ judgments.  By contrast, were Argentina to9

default on the Exchange Bonds, and were those bondholders to obtain New York judgments10

against Argentina, there would be no barrier to the Republic’s courts recognizing those11

judgments.  Thus, even under Argentina’s interpretation of the Equal Treatment Provision as12

preventing only “legal subordination” of the FAA Bonds to others, the Republic breached the13

Provision.  See Appellant’s Br. 35 (stating that “‘the clause must mean that, for example, there is14

no statutory or constitutional or other rule of law . . . subordinating the debt to other debt’”).15

In short, the combination of Argentina’s executive declarations and legislative16

enactments have ensured that plaintiffs’ beneficial interests do not remain direct, unconditional,17

unsecured and unsubordinated obligations of the Republic and that any claims that may arise18

from the Republic’s restructured debt do have priority in Argentinian courts over claims arising19

out of the Republic’s unstructured debt.  Thus we have little difficulty concluding that Argentina20

breached the Pari Passu Clause of the FAA.  21
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11 In 2003, in separate Argentine bondholder litigation, Argentina moved to preclude plaintiffs
from interfering with payments it anticipated making in connection with its contemplated debt
restructuring and with its debt to creditors such as the IMF “based on [a] misconstruction of the Pari
Passu Clause.”  J.A. at 237.  The district court found the issue not ripe for review because the plaintiffs,
including appellee NML as intervenor, were not at that time seeking any relief under the Pari Passu
Clause and further agreed by joint stipulation to give Argentina thirty days’ notice before seeking any
such relief.

21

We are not called upon to decide whether policies favoring preferential payments1

to multilateral organizations like the IMF would breach pari passu clauses like the one at issue2

here.  Indeed, plaintiffs have never used Argentina’s preferential payments to the IMF as3

grounds for seeking ratable payments.  Far from it; they contend that “a sovereign’s de jure or de4

facto policy [of subordinating] obligations to commercial unsecured creditors beneath5

obligations to multilateral institutions like the IMF would not violate the Equal Treatment6

Provision for the simple reason that commercial creditors never were nor could be on equal7

footing with the multilateral organizations.”  Appellees’ (NML et al.’s) Br. 40.8

Moreover, plaintiffs’ claims are not barred by laches.  Argentina argues that, after9

it sought to resolve the meaning of the Equal Treatment Provision in December 2003 (and the10

court deemed the issue unripe for adjudication),11 plaintiffs “sat silent as the Republic11

restructured over 91% of its defaulted debt and made regular biannual payments to holders of its12

restructured debt.”  Appellant’s Br. 29.  In the face of this “inexcusable delay,” Argentina13

argues, “plaintiffs cannot now rely on ‘equity’ to interfere with payments to third parties who14

have obviously developed a reasonable expectation of that regular source of income.”  Id.15

This contention has no merit.  Under New York law, the equitable defense of16

laches requires: (1) conduct giving rise to the situation complained of, (2) delay in asserting a17

claim for relief despite the opportunity to do so, (3) lack of knowledge or notice on the part of18
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the offending party that the complainant would assert the claim, and (4) injury or prejudice to the1

offending party as a consequence relief granted on the delayed claim.  See Denaro v Denaro, 842

A.D.3d 1148, 1149-50 (N.Y. App. Div. 2d Dep’t 2011); see also Cohen v. Krantz, 227 A.D.2d3

581, 582 (N.Y. App. Div. 2d Dep’t 1996) (citation omitted).  4

Argentina’s laches argument fails because it had not yet violated the Equal5

Treatment Provision when it sought a declaration in 2003 that plaintiffs could not invoke the6

Provision to impede its restructuring efforts.  It violated the Provision later by persisting in its7

policy of discriminatory treatment of plaintiffs, for example, by passing the Lock Law.  In any8

event, we do not see how Argentina can claim prejudice by plaintiffs’ purported delay. 9

Argentina has known since 2004 that NML retained the option to pursue the claim.  Moreover,10

because equitable relief was not granted until 2012, Argentina was able to hold its 2005 and11

2010 exchange offers unimpeded.  12

II.13

We turn now to Argentina’s challenges to the Injunctions and their requirement14

that it specifically perform its obligations under the FAA.  Specific performance may be ordered15

where no adequate monetary remedy is available and that relief is favored by the balance of16

equities, which may include the public interest.  Guinness-Harp Corp. v. Jos. Schlitz Brewing17

Co., 613 F.2d 468, 473 (2d Cir. 1980); Nemer Jeep-Eagle, Inc. v. Jeep-Eagle Sales Corp., 99218

F.2d 430, 433 (2d Cir. 1993); Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 24, 32 (2008)19

(noting that “the balance of equities and consideration of the public interest [] are pertinent in20
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12 To be eligible for specific performance of a contractual provision, a party also needs to show
that “(1) a valid contract exists between the parties, (2) the plaintiff has substantially performed its part of
the contract, and (3) plaintiff and defendant are each able to continue performing their parts of the
agreement.”  Nemer Jeep-Eagle, 992 F.2d at 433.  There is no dispute that these factors are satisfied here.

23

assessing the propriety of any injunctive relief, preliminary or permanent.”); eBay Inc. v.1

MercExchange, L.L.C., 547 U.S. 388, 391 (2006).12  2

 Once the district court determined that Argentina had breached the FAA and that3

injunctive relief was warranted, the court had considerable latitude in fashioning the relief.  The4

performance required by a decree need not, for example, be identical with that promised in the5

contract.  Greenspahn v. Joseph E. Seagram & Sons, Inc., 186 F.2d 616, 620 (2d Cir. 1951). 6

Where “the most desirable solution” is not possible, this Court may affirm an order of specific7

performance so long as it achieves a “fair result” under the “totality of the circumstances.” 8

Leasco, 473 F.2d at 786.9

Argentina’s first contention is that, even assuming it breached the Pari Passu10

Clause, plaintiffs are limited to the “contractually agreed upon remedy of acceleration.” 11

Appellant’s Br. at 48.  This argument is easily dispensed with.  While paragraph 12 of the FAA12

specifies acceleration as one remedy available for a breach of the Equal Treatment Provision, the13

FAA does not contain a clause limiting the remedies available for a breach of the agreement. 14

Nor does the FAA contain a provision precluding specific performance or injunctive relief. 15

Under New York law the absence of the parties’ express intention in the FAA to restrict the16

remedies available for breach of the agreement means that the full panoply of appropriate17

remedies remains available.  Vacold LLC v. Cerami, 545 F.3d 114, 130 (2d Cir. 2008) (New18

York courts “recognize limitations on available remedies” “only when the contract contains a19

clause specifically setting forth the remedies available. . . .”) (quotation marks omitted)).   20
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13An “attachment” is the “seizing of a person’s property to secure a judgment or to be sold in
satisfaction of a judgment.”  Black’s Law Dictionary 123 (9th ed. 2009); see also 6 Am. Jur. 2d
Attachment and Garnishment § 1.  An arrest is “[a] seizure or forcible restraint.”  Black’s Law Dictionary
124 (9th ed. 2009).  “Execution” is “an act of dominion over specific property by an authorized officer of
the court . . . which results in the creation of a legal right to subject the debtor’s interest in the property to
the satisfaction of the debt of his or her judgment creditor.”  30 Am. Jur. 2d Executions § 177; see also
Black’s Law Dictionary (9th ed. 2009) (“Judicial enforcement of a money judgment, usu. by seizing and
selling the judgment debtor’s property.”).

24

Moreover, it is clear to us that monetary damages are an ineffective remedy for1

the harm plaintiffs have suffered as a result of Argentina’s breach.  Argentina will simply refuse2

to pay any judgments.  It has done so in this case by, in effect, closing the doors of its courts to3

judgment creditors.  In light of Argentina’s continual disregard for the rights of its FAA creditors4

and the judgments of our courts to whose jurisdiction it has submitted, its contention that5

bondholders are limited to acceleration is unpersuasive.  Insofar as Argentina argues that a6

party’s persistent efforts to frustrate the collection of money judgments cannot suffice to7

establish the inadequacy of a monetary relief, the law is to the contrary.  See Pashaian v.8

Eccelston Props., Ltd., 88 F.3d 77, 87 (2d Cir. 1996); Restatement (Second) of Contracts § 3609

cmt. d (“Even if damages are adequate in other respects, they will be inadequate if they cannot10

be collected by judgment and execution.”).  In this context, the district court properly ordered11

specific performance.12

Next, we conclude that because compliance with the Injunctions would not13

deprive Argentina of control over any of its property, they do not operate as attachments of14

foreign property prohibited by the FSIA.  Section 1609 of the FSIA establishes that “the property15

in the United States of a foreign state shall be immune from attachment arrest and execution.” 16

28 U.S.C. § 1609.  Each of these three terms refers to a court’s seizure and control over specific17

property.13  However, courts are also barred from granting “by injunction, relief which they may18
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14For similar reasons, we see no merit to Argentina’s argument that the Injunctions violate New
York trust or attachment law on the theory that they “execute upon” funds that do not belong to
Argentina.  Appellant’s Br. 53-54.  Nothing in the Injunctions suggests that plaintiffs would “execute
upon” any funds, much less those held in trust for the exchange bondholders.

25

not provide by attachment.”  S&S Machinery Co., 706 F.2d at 418; see also Stephens v. Nat’l1

Distillers & Chem. Corp., 69 F.3d 1226, 1229 (2d Cir. 1995).2

The Injunctions at issue here are not barred by § 1609.  They do not attach, arrest,3

or execute upon any property.  They direct Argentina to comply with its contractual obligations4

not to alter the rank of its payment obligations.  They affect Argentina’s property only5

incidentally to the extent that the order prohibits Argentina from transferring money to some6

bondholders and not others.  The Injunctions can be complied with without the court’s ever7

exercising dominion over sovereign property.  For example, Argentina can pay all amounts owed8

to its exchange bondholders provided it does the same for its defaulted bondholders.  Or it can9

decide to make partial payments to its exchange bondholders as long as it pays a proportionate10

amount to holders of the defaulted bonds.  Neither of these options would violate the Injunctions. 11

The Injunctions do not require Argentina to pay any bondholder any amount of money; nor do12

they limit the other uses to which Argentina may put its fiscal reserves.  In other words, the13

Injunctions do not transfer any dominion or control over sovereign property to the court. 14

Accordingly, the district court’s Injunctions do not violate § 1609.1415

Nor does the FSIA create any other impediment to the injunctive relief ordered by16

the district court.  Argentina voluntarily waived its immunity from the jurisdiction of the district17

court, and the FSIA imposes no limits on the equitable powers of a district court that has18

obtained jurisdiction over a foreign sovereign, at least where the district court’s use of its19

equitable powers does not conflict with the separate execution immunities created by § 1609.  A20
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15Argentina repeatedly expresses its frustration with plaintiffs for refusing to accept the
exchange offers.  See Appellant’s Br. 47 (“A holder of defaulted debt cannot voluntarily decline
to participate in a restructuring and then afterward assert that the creditors who elected to settle
their claims are a ‘preferred class.’” (emphasis in original)).  But plaintiffs were completely
within their rights to reject the 25-cents-on-the-dollar exchange offers.  And because the FAA
does not contain a collective action clause, Argentina has no right to force them to accept a
restructuring, even one approved by a super-majority.  
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“federal court sitting as a court of equity having personal jurisdiction over a party has power to1

enjoin him from committing acts elsewhere.”  Bano v. Union Carbide Corp., 361 F.3d 696, 7162

(2d Cir. 2004) (internal quotation marks and citation omitted).3

Turning to Argentina’s argument that the balance of equities and the public4

interest tilt in its favor, we see no abuse of discretion in the district court’s conclusion to the5

contrary.  The FAA bondholders contend with good reasons that Argentina’s disregard of its6

legal obligations exceeds any affront to its sovereign powers resulting from the Injunctions.157

Moreover, nothing in the record supports Argentina’s blanket assertion that the8

Injunctions will “plunge the Republic into a new financial and economic crisis.”  Appellant’s Br.9

61.  The district court found that the Republic had sufficient funds, including over $40 billion in10

foreign currency reserves, to pay plaintiffs the judgments they are due.  See Special App. at 37-11

38 (concluding that Argentina “has the financial wherewithal to meet its commitment of12

providing equal treatment to [plaintiffs] and [the exchange bondholders]”).  Aside from merely13

observing that these funds are dedicated to maintaining its currency, Argentina makes no real14

argument that, to avoid defaulting on its other debt, it cannot afford to service the defaulted debt,15

and it certainly fails to demonstrate that the district court’s finding to the contrary was clearly16

erroneous.17
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16 Further, to the extent the district court suggested that a breach would occur with any non-
payment that is coupled with payment on other debt, see Special App. at 13 (holding that Argentina
breaches the Equal Treatment Provision “whenever it . . . fail[s] to pay the obligations currently due under
[plaintiffs’] Bonds while at the same time making payments currently due to holders of other unsecured
and unsubordinated External Indebtedness” (emphasis added)), we need not decide whether it was
correct.  Nor need we determine whether “legislative enactment” alone could result in a breach of the
Equal Treatment Provision.  See id.  We simply affirm the district court’s conclusion that Argentina’s
course of conduct here did.

17 See Datalogic, Bloomberg, and other publicly available sources.  Although these sources
identified 221 issuances, data on the presence of collective action clauses was available only for 211 of
those issuances (96% of the aggregate value of all issuances); the figures above are compared against
those 211 issuances with sufficient data.  See also Michael Bradley & Mitu Gulati, Collective Action
Clauses for the Eurozone: An Empirical Analysis 11-12 (Oct. 24, 2011) (unpublished manuscript),
available at http://ssrn.com/abstract=1948534.
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Nor will the district’s court’s judgment have the practical effect of enabling “a1

single creditor to thwart the implementation of an internationally supported restructuring plan,”2

as the United States contends.  U.S. Amicus Br. 5.  It is up to the sovereign – not any “single3

creditor” – whether it will repudiate that creditor’s debt in a manner that violates a pari passu4

clause.16  In any event, it is highly unlikely that in the future sovereigns will find themselves in5

Argentina’s predicament.  Collective action clauses – which effectively eliminate the possibility6

of “holdout” litigation– have been included in 99% of the aggregate value of New York-law7

bonds issued since January 2005, including Argentina’s 2005 and 2010 Exchange Bonds.  Only8

5 of 211 issuances under New York law during that period did not include collective action9

clauses, and all of those issuances came from a single nation, Jamaica.17  Moreover, none of the10

bonds issued by Greece, Portugal, or Spain – nations identified by Argentina as the next in line11

for restructuring – are governed by New York law.  12

However, we do have concerns about the Injunctions’ application to banks acting13

as pure intermediaries in the process of sending money from Argentina to the holders of the14

Exchange Bonds.  Under Article 4-A of the U.C.C., intermediary banks, which have no15
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obligations to any party with whom they do not deal directly, are not subject to injunctions1

relating to payment orders.  See, e.g., N.Y. U.C.C. § 4-A-503 cmt.  Any system that seeks to2

force intermediary banks to stop payments by a particular entity for a particular purpose imposes3

significant costs on intermediary banks and risks delays in payments unrelated to the targeted4

Exchange Bond payments.  Grain Traders, Inc v. Citibank, N.A., 160 F.3d 97, 102 (2d Cir.5

1998).  Plaintiffs claim that the Injunctions do not encompass intermediaries, but they fail to6

offer a satisfactory explanation for why intermediary banks would not be considered “indirect[] .7

. . facilitat[ors]” apparently covered by the Injunctions.  Special App. at 39.8

Our concerns about the Injunctions’ application to third parties do not end here. 9

Oral argument and, to an extent, the briefs revealed some confusion as to how the challenged10

order will apply to third parties generally.  Consequently, we believe the district court should11

more precisely determine the third parties to which the Injunctions will apply before we can12

decide whether the Injunctions’ application to them is reasonable.  Accordingly, we remand the13

Injunctions to the district court under United States v. Jacobson, 15 F.3d at 22, for such further14

proceedings as are necessary to address the Injunctions’ application to third parties including15

intermediary banks and to address the operation of their payment formula.  16

CONCLUSION17

For the reasons stated, the judgments of the district court (1) granting summary18

judgment to plaintiffs on their claims for breach of the Equal Treatment Provision and (2)19

ordering Argentina to make “Ratable Payments” to plaintiffs concurrent with or in advance of its20

payments to holders of the 2005 and 2010 restructured debt are affirmed.  The case is remanded21

to the district court pursuant to United States v. Jacobson, 15 F.3d 19, 22 (2d Cir. 1994) for such22
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proceedings as are necessary to address the operation of the payment formula and the1

Injunctions’ application to third parties and intermediary banks.  Once the district court has2

conducted such proceedings the mandate should automatically return to this Court and to our3

panel for further consideration of the merits of the remedy without need for a new notice of4

appeal.5
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UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF NEW YORK  
-------------------------------------------------------x  
  

08 Civ. 6978 (TPG) 
09 Civ. 1707 (TPG) 
09 Civ. 1708 (TPG) 

NML CAPITAL, LTD. 
 

Plaintiff, 
 

v. 
 
REPUBLIC OF ARGENTINA, 
 

Defendant. 
-------------------------------------------------------x  
  

[PROPOSED] ORDER AMENDING THE FEBRUARY 23, 2012 ORDER 

WHEREAS “the Republic” refers to the Republic of Argentina; 

WHEREAS “NML” refers to NML Capital, Ltd.; 

WHEREAS “NML Bonds” refers to the bonds at issue in these cases (08 Civ. 

6978, 09 Civ. 1707, and 09 Civ. 1708); 

WHEREAS “Exchange Bonds” refers to the bonds or other obligations, or any 

series of bonds or other obligations, issued pursuant to the Republic’s 2005 or 2010 

Exchange Offers, or any subsequent exchange of or substitution for the 2005 and 2010 

Exchange Offers that may occur in the future; 

WHEREAS on December 7, 2011, this Court granted partial summary judgment 

in favor of NML on its claim that the Republic repeatedly has breached, and continues to 

breach, its obligations under Paragraph 1(c) of the 1994 Fiscal Agency Agreement 

(“FAA”) by, among other things, “ma[king] payments currently due under the Exchange 

Bonds, while persisting in its refusal to satisfy its payment obligations currently due 

under NML’s Bonds” (the “December 7, 2011 Order”); 
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WHEREAS on February 23, 2012, this Court granted NML’s renewed motion for 

equitable relief as a remedy for such violations pursuant to Rule 65(d) of the Federal 

Rules of Civil Procedure and the Court’s inherent equitable powers (the “February 23, 

2012 Order”); 

WHEREAS on October 26, 2012, the Second Circuit affirmed both this Court’s 

December 7, 2011 Order and its February 23, 2012 Order; and 

WHEREAS, the Second Circuit remanded for this Court to clarify both the 

operation of the ratable payment formula in the February 23, 2012 Order and the 

application of that Order to third parties; 

It is hereby ADJUDGED, ORDERED, and DECREED, upon consideration of the 

Second Circuit’s opinion and all of the arguments submitted to this Court by the parties, 

that this Court’s February 23, 2012 Order is clarified as follows: 

1.  The Equal Treatment Provision requires the Republic to accord its payment 

obligations under the NML Bonds a rank at least equal to that which it accords to 

its other External Indebtedness, including the Exchange Bonds or any series 

thereof.  At any given time, the Republic’s payment obligation under the 

Exchange Bonds and its External Indebtedness is the amount that, under the terms 

of such indebtedness, is currently due at that time, whether that amount includes 

only interest, only principal, some other form of remuneration or some 

combination thereof.  For example, under the terms of certain Exchange Bonds, 

the Republic is obligated to make payments on or about December 15, 2012 under 

certain warrants linked to the growth enjoyed by the Republic in its Gross 
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Domestic Product, which payments are anticipated to be approximately US$ 3 

billion.  Insofar as the Republic remains current on its Exchange Bonds, its 

payment obligations then due consist only of the principal, interest and/or other 

compensation specified on such instruments as due and owing on December 15, 

2012.  However, because the Republic has defaulted on the NML Bonds, the 

Republic’s payment obligation then due to the holders of the NML Bonds is the 

full amount of all original principal and accrued and unpaid interest (including 

any capitalized interest and pre-judgment interest) according to the terms of those 

bonds.  Accordingly:  

Paragraph 2(a) shall be replaced with the following clarifying paragraph: 

“Whenever the Republic pays any amount due under terms of the bonds or 

other obligations, or any series of the bonds or other obligations, issued 

pursuant to the Republic’s 2005 or 2010 Exchange Offers, or any 

subsequent exchange of or substitution for the 2005 and 2010 Exchange 

Offers that may occur in the future (collectively, the “Exchange Bonds”), 

the Republic shall concurrently or in advance make a “Ratable Payment” 

(as defined below) to NML.” 

Furthermore, at the conclusion of Paragraph 2(c), the following new Paragraph 

2(d) is inserted:  

“The total amount then due under the terms of the Exchange Bonds” 

referenced in Paragraph 2(c) is the particular amount that is currently due 

to be paid by the Republic under the Exchange Bonds as of that specific 
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date, regardless of whether that amount represents interest, principal, some 

other remuneration due at that time, or some combination thereof.  For 

example, under the terms of certain Exchange Bond warrants linked to the 

growth enjoyed by the Republic in its Gross Domestic Product, the 

Republic is obligated, on or about December 15, 2012, to make a payment 

of approximately $3 billion under such indebtedness.  If—on, before, or 

after that date—the Republic pays 100% of what it is required to pay by 

December 15, 2012 under those Exchange Bonds, it must then pay, prior 

to or concurrent with its payment on those Exchange Bonds, 100% of the 

amount it currently owes as of such date under the NML Bonds.  Because 

the Republic has defaulted on the NML Bonds, the Republic’s payment 

obligation then due to the holders of the NML Bonds is the full amount of 

all original principal and accrued and unpaid interest (including any 

capitalized interest and pre-judgment interest) according to the terms of 

those bonds.  If, alternatively, the Republic—on, before, or after 

December 15, 2012—elects to pay any percentage less than 100% of what 

it is required to pay by December 15, 2012 under such Exchange Bonds, 

then it must pay, prior to or concurrent with its payment on those 

Exchange Bonds, the same percentage of the amount it currently owes 

under the plaintiffs’ Bonds.  For example, if the Republic—on, before, or 

after December 15, 2012—pays 50% of what it is required to pay by 

December 15, 2012 under such Exchange Bonds, it must then pay, prior to 
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or concurrent with its payment on those Exchange Bonds, 50% of the 

amount it currently owes as of such date under the NML Bonds, i.e., the 

full amount of all original principal and accrued and unpaid interest 

(including any capitalized interest and pre-judgment interest) according to 

the terms of those bonds. 

2.  The Second Circuit also requested clarification as to how the February 23 

Order potentially could apply to third parties.  It must be noted that if the Republic 

complies with the Court’s Order, there would be no concern as to the potential 

application of the Order to persons and entities that assist the Republic in its violation.  

Nevertheless, to ensure compliance, the Court intended, consistent with Federal Rule of 

Civil Procedure 65(d), for its Order to bind persons and entities acting as agents of the 

Republic, or acting in concert with the Republic or its agents, in fulfilling the Republic’s 

payment obligations under the Exchange Bonds.  Specifically, the Court intended to bind 

the entities identified in the Exchange Bonds as performing a role in the payment 

transactions under those Bonds, and other agents of the Republic that might assist the 

Republic in altering those payment transactions.  It was never the Court’s intention that 

its Order would implicate the activities of entities acting solely as intermediary banks, as 

that term is defined by Article 4A of the U.C.C. and N.Y.C.L.S. U.C.C. § 4-A-104.  

Accordingly: 

The paragraph formerly designated as Paragraph 2(d) is now renumbered 

Paragraph 2(e). 
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The paragraph formerly designated as Paragraph 2(e) is now renumbered 

Paragraph 2(f), and the first sentence of that Paragraph is amended as follows:  

Within three (3) days of the issuance of this ORDER, the Republic shall 

provide copies of this ORDER to its “Agents and Participants,” with a 

copy to counsel for NML.   

At the conclusion of the new Paragraph 2(f), the following new Paragraph 2(g) is 

inserted:  

“Agents and Participants” refer to those persons and entities who act as the 

Republic’s agents, or act in active concert or participation with the 

Republic or its agents, to assist the Republic in fulfilling its payment 

obligations under the Exchange Bonds, including: (1) the indenture 

trustees and/or registrars under the Exchange Bonds (including but not 

limited to The Bank of New York Mellon f/k/a The Bank of New York); 

(2) the registered owners of the Exchange Bonds and nominees of the 

depositaries for the Exchange Bonds (including but not limited to Cede & 

Co. and The Bank of New York Depositary (Nominees) Limited) and any 

institutions which act as nominees; (3) the clearing corporations and 

systems, depositaries, operators of clearing systems, and settlement agents 

for the Exchange Bonds (including but not limited to the Depository Trust 

Company, Clearstream Banking S.A., Euroclear Bank S.A./N.V. and the 

Euroclear System); (4) trustee paying agents and transfer agents for the 

Exchange Bonds (including but not limited to The Bank of New York 
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(Luxembourg) S.A., and The Bank of New York Mellon (including but 

not limited to The Bank of New York Mellon (London))); and (5) 

attorneys and other agents engaged by any of the foregoing or the 

Republic in connection with their obligations under the Exchange Bonds. 

At the conclusion of the new Paragraph 2(g), the following new Paragraph 2(h) is 

inserted:  

Nothing in this ORDER shall be construed to extend to the conduct or 

actions of a third party acting solely in its capacity as an “intermediary 

bank,” under Article 4A of the U.C.C. and N.Y.C.L.S. U.C.C. § 4-A-104, 

implementing a funds transfer in connection with the Exchange Bonds.  

 

At the conclusion of the new Paragraph 2(h), the following new Paragraph 2(i) is 

inserted:  

Any non-party that has received proper notice of this ORDER, pursuant to 

Rule 65(d)(2), and that requires clarification as to its duties, if any, under 

this ORDER may make an application to this Court, with notice to the 

Republic and NML.  Such clarification will be promptly provided. 

The paragraph formerly designated as Paragraph 2(f) is now renumbered 

Paragraph 2(j). 

 

Dated:                                     
       
 Thomas P. Griesa 
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UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF NEW YORK  
-------------------------------------------------------x  
  

08 Civ. 6978 (TPG) 
09 Civ. 1707 (TPG) 
09 Civ. 1708 (TPG) 

NML CAPITAL, LTD. 
 

Plaintiff, 
 

v. 
 
REPUBLIC OF ARGENTINA, 
 

Defendant. 
-------------------------------------------------------x  
  

[PROPOSED]AMENDED ORDER 

WHEREAS, in an Order dated December 7, 2011, this Court found that, under 

Paragraph 1(c) of the 1994 Fiscal Agency Agreement (“FAA”), the Republic is “required 

. . . at all times to rank its payment obligations pursuant to NML’s Bonds at least equally 

with all the Republic’s other present and future unsecured and unsubordinated External 

Indebtedness.” 

WHEREAS, in its December 7, 2011 Order, this Court granted partial summary 

judgment to NML on its claim that the Republic repeatedly has breached, and continues 

to breach, its obligations under Paragraph 1(c) of the FAA by, among other things, 

“ma[king] payments currently due under the Exchange Bonds, while persisting in its 

refusal to satisfy its payment obligations currently due under NML’s Bonds.” 

And WHEREAS NML Capital, Ltd. (“NML”) has filed a renewed motion for 

equitable relief as a remedy for such violations pursuant to Rule 65(d) of the Federal 

Rules of Civil Procedure and the Court’s inherent equitable powers. 
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Upon consideration of NML’s renewed motion, the response of the Republic of 

Argentina (the “Republic”) thereto, NML’s reply, and all other arguments submitted to 

the Court in the parties’ papers and at oral argument, it is HEREBY ORDERED that: 

1. It is DECLARED, ADJUDGED, and DECREED that NML is irreparably 

harmed by and has no adequate remedy at law for the Republic’s ongoing violations of 

Paragraph 1(c) of the FAA, and that the equities and public interest strongly support 

issuance of equitable relief to prevent the Republic from further violating Paragraph 1(c) 

of the FAA, in that: 

a. Absent equitable relief, NML would suffer irreparable harm 

because the Republic’s payment obligations to NML would remain 

debased of their contractually-guaranteed status, and NML would 

never be restored to the position it was promised that it would hold 

relative to other creditors in the event of default. 

b. There is no adequate remedy at law for the Republic’s ongoing 

violations of Paragraph 1(c) of the FAA because the Republic has 

made clear—indeed, it has codified in Law 26,017 and Law 

26,547—its intention to defy any money judgment issued by this 

Court. 

c. The balance of the equities strongly supports this Order in light of 

the clear text of Paragraph 1(c) of the FAA and the Republic’s 

repeated failures to make required payments to NML.  In the 

absence of the equitable relief provided by this Order, the Republic 
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will continue to violate Paragraph 1(c) with impunity, thus 

subjecting NML to harm.  On the other hand, the Order requires of 

the Republic only that which it promised NML and similarly 

situated creditors to induce those creditors to purchase the 

Republic’s bonds.  Because the Republic has the financial 

wherewithal to meet its commitment of providing equal treatment 

to both NML (and similarly situated creditors) and those owed 

under the terms of the Exchange Bonds, it is equitable to require it 

to do so.  Indeed, equitable relief is particularly appropriate here, 

given that the Republic has engaged in an unprecedented, 

systematic scheme of making payments on other external 

indebtedness, after repudiating its payment obligations to NML, in 

direct violation of its contractual commitment set forth in 

Paragraph 1(c) of the FAA.  

d. The public interest of enforcing contracts and upholding the rule of 

law will be served by the issuance of this Order, particularly here, 

where creditors of the Republic have no recourse to bankruptcy 

regimes to protect their interests and must rely upon courts to 

enforce contractual promises.  No less than any other entity 

entering into a commercial transaction, there is a strong public 

interest in holding the Republic to its contractual obligations. 
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2. The Republic accordingly is permanently ORDERED to specifically 

perform its obligations to NML under Paragraph 1(c) of the FAA as follows: 

a. Whenever the Republic pays any amount due under terms of the 

bonds or other obligations, or any series of the bonds or other 

obligations, issued pursuant to the Republic’s 2005 or 2010 

Exchange Offers, or any subsequent exchange of or substitution for 

the 2005 and 2010 Exchange Offers that may occur in the future 

(collectively, the “Exchange Bonds”), the Republic shall 

concurrently or in advance make a “Ratable Payment” (as defined 

below) to NML. 

b. Such “Ratable Payment” that the Republic is ORDERED to make 

to NML shall be an amount equal to the “Payment Percentage” (as 

defined below) multiplied by the total amount currently due to 

NML in respect of the bonds at issue in these cases (08 Civ. 6978, 

09 Civ. 1707, and 09 Civ. 1708), including pre-judgment interest 

(the “NML Bonds”). 

c. Such “Payment Percentage” shall be the fraction calculated by 

dividing the amount actually paid or which the Republic intends to 

pay under the terms of the Exchange Bonds by the total amount 

then due under the terms of the Exchange Bonds. 

c.d. “The total amount then due under the terms of the Exchange 

Bonds” referenced in Paragraph 2(c) is the particular amount that 
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is currently due to be paid by the Republic under the Exchange 

Bonds as of that specific date, regardless of whether that amount 

represents interest, principal, some other remuneration due at that 

time, or some combination thereof.  For example, under the terms 

of certain Exchange Bond warrants linked to the growth enjoyed 

by the Republic in its Gross Domestic Product, the Republic is 

obligated, on or about December 15, 2012, to make a payment of 

approximately $3 billion under such indebtedness.  If—on, before, 

or after that date—the Republic pays 100% of what it is required to 

pay by December 15, 2012 under those Exchange Bonds, it must 

then pay, prior to or concurrent with its payment on those 

Exchange Bonds, 100% of the amount it currently owes as of such 

date under the NML Bonds.  Because the Republic has defaulted 

on the NML Bonds, the Republic’s payment obligation then due to 

the holders of the NML Bonds is the full amount of all original 

principal and accrued and unpaid interest (including any 

capitalized interest and pre-judgment interest) according to the 

terms of those bonds.  If, alternatively, the Republic—on, before, 

or after December 15, 2012—elects to pay any percentage less 

than 100% of what it is required to pay by December 15, 2012 

under such Exchange Bonds, then it must pay, prior to or 

concurrent with its payment on those Exchange Bonds, the same 
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percentage of the amount it currently owes under the plaintiffs’ 

Bonds.  For example, if the Republic—on, before, or after 

December 15, 2012—pays 50% of what it is required to pay by 

December 15, 2012 under such Exchange Bonds, it must then pay, 

prior to or concurrent with its payment on those Exchange Bonds, 

50% of the amount it currently owes as of such date under the 

NML Bonds, i.e., the full amount of all original principal and 

accrued and unpaid interest (including any capitalized interest and 

pre-judgment interest) according to the terms of those bonds. 

d.e. The Republic is ENJOINED from violating Paragraph 1(c) of the 

FAA, including by making any payment under the terms of the 

Exchange Bonds without complying with its obligation pursuant to 

Paragraph 1(c) of the FAA by concurrently or in advance making a 

Ratable Payment to NML. 

e.f. Within three (3) days of the issuance of this ORDER, the Republic 

shall provide copies of this ORDER to its all parties involved, 

directly or indirectly, in advising upon, preparing, processing, or 

facilitating any payment on the“Agents and Participants,” 

(collectively, “Agents and Participants”), with a copy to counsel 

for NML.  Such Agents and Participants shall be bound by the 

terms of this ORDER as provided by Rule 65(d)(2) and prohibited 

from aiding and abetting any violation of this ORDER, including 
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any further violation by the Republic of its obligations under 

Paragraph 1(c) of the FAA, such as any effort to make payments 

under the terms of the Exchange Bonds without also concurrently 

or in advance making a Ratable Payment to NML. 

g. “Agents and Participants” refer to those persons and entities who 

act as the Republic’s agents, or act in active concert or 

participation with the Republic or its agents, to assist the Republic 

in fulfilling its payment obligations under the Exchange Bonds, 

including: (1) the indenture trustees and/or registrars under the 

Exchange Bonds (including but not limited to The Bank of New 

York Mellon f/k/a The Bank of New York); (2) the registered 

owners of the Exchange Bonds and nominees of the depositaries 

for the Exchange Bonds (including but not limited to Cede & Co. 

and The Bank of New York Depositary (Nominees) Limited) and 

any institutions which act as nominees; (3) the clearing 

corporations and systems, depositaries, operators of clearing 

systems, and settlement agents for the Exchange Bonds (including 

but not limited to the Depository Trust Company, Clearstream 

Banking S.A., Euroclear Bank S.A./N.V. and the Euroclear 

System); (4) trustee paying agents and transfer agents for the 

Exchange Bonds (including but not limited to The Bank of New 

York (Luxembourg) S.A., and The Bank of New York Mellon 
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(including but not limited to The Bank of New York Mellon 

(London))); and (5) attorneys and other agents engaged by any of 

the foregoing or the Republic in connection with their obligations 

under the Exchange Bonds. 

h. Nothing in this ORDER shall be construed to extend to the conduct 

or actions of a third party acting solely in its capacity as an 

“intermediary bank,” under Article 4A of the U.C.C. and 

N.Y.C.L.S. U.C.C. § 4-A-104, implementing a funds transfer in 

connection with the Exchange Bonds. 

i. Any non-party that has received proper notice of this ORDER, 

pursuant to Rule 65(d)(2), and that requires clarification as to its 

duties, if any, under this ORDER may make an application to this 

Court, with notice to the Republic and NML.  Such clarification 

will be promptly provided. 

f.j. Concurrently or in advance of making a payment on the Exchange 

Bonds, the Republic shall certify to the Court and give notice of 

this certification to its Agents and Participants, and to counsel for 

NML, that the Republic has satisfied its obligations under this 

ORDER to make a Ratable Payment to NML.   

3. NML shall be entitled to discovery to confirm the timing and amounts of 

the Republic’s payments under the terms of the Exchange Bonds; the amounts the 
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Republic owes on these and other obligations; and such other information as appropriate 

to confirm compliance with this ORDER; 

4. The Republic is permanently PROHIBITED from taking action to evade 

the directives of this ORDER, render it ineffective, or to take any steps to diminish the 

Court’s ability to supervise compliance with the ORDER, including, but not limited to, 

altering or amending the processes or specific transfer mechanisms by which it makes 

payments on the Exchange Bonds, without obtaining prior approval of the Court; 

5. This Court shall retain jurisdiction to monitor and enforce this ORDER, 

and to modify and amend it as justice requires to achieve its equitable purposes and to 

account for changing circumstances. 

 

Dated:                                     
       
 Thomas P. Griesa 
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UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF NEW YORK  
-------------------------------------------------------x  
  

10 Civ. 5338 (TPG) 
 

PABLO ALBERTO VARELA and LILA 
INES BURGUEÑO, MIRTA SUSANA 
DIEGUEZ, MARIA EVANGELINA 
CARBALLO and LEANDRO DANIEL 
POMILIO, SUSANA AQUERRETA, MARIA 
ELENA CORRAL and TERESA MUÑOZ DE 
CORRAL, NORMA ELSA LAVORATO and 
CARMEN IRMA LAVORATO and CESAR 
RUBEN VAZQUEZ, NORMA HAYDEE 
GINES and MARTA AZUCENA VAZQUEZ, 
 
 

Plaintiffs, 
 

v. 
 
REPUBLIC OF ARGENTINA, 
 

Defendant. 
-------------------------------------------------------x  
  

[PROPOSED] ORDER AMENDING THE FEBRUARY 23, 2012 ORDER 

WHEREAS “the Republic” refers to the Republic of Argentina; 

WHEREAS the “Varela Plaintiffs” refers to Pablo Alberto Varela, Lila Ines 

Burgueño, Mirta Susana Dieguez, Maria Evangelina Carballo, Leandro Daniel Pomilio, 

Susana Aquerreta, Maria Elena Corral, Teresa Muñoz de Corral, Norma Elsa Lavorato, 

Carmen Irma Lavorato, Cesar Ruben Vazquez, Norma Haydee Gines and Marta Azucena 

Vazquez; 

WHEREAS “Varela Bonds” refers to the bonds at issue in these cases (10 Civ. 

5338); 
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WHEREAS “Exchange Bonds” refers to the bonds or other obligations, or any 

series of bonds or other obligations, issued pursuant to the Republic’s 2005 or 2010 

Exchange Offers, or any subsequent exchange of or substitution for the 2005 and 2010 

Exchange Offers that may occur in the future; 

WHEREAS on December 13, 2011, this Court granted partial summary judgment 

in favor of the Varela Plaintiffs on its claim that the Republic repeatedly has breached, 

and continues to breach, its obligations under Paragraph 1(c) of the 1994 Fiscal Agency 

Agreement (“FAA”) by, among other things, “ma[king] payments currently due under the 

Exchange Bonds, while persisting in its refusal to satisfy its payment obligations 

currently due under Varela’s Bonds” (the “December 13, 2011 Order”); 

WHEREAS on February 23, 2012, this Court granted the Varela Plaintiffs’ 

renewed motion for equitable relief as a remedy for such violations pursuant to Rule 

65(d) of the Federal Rules of Civil Procedure and the Court’s inherent equitable powers 

(the “February 23, 2012 Order”); 

WHEREAS on October 26, 2012, the Second Circuit affirmed both this Court’s 

December 13, 2011 Order and its February 23, 2012 Order; and 

WHEREAS, the Second Circuit remanded for this Court to clarify both the 

operation of the ratable payment formula in the February 23, 2012 Order and the 

application of that Order to third parties; 

It is hereby ADJUDGED, ORDERED, and DECREED, upon consideration of the 

Second Circuit’s opinion and all of the arguments submitted to this Court by the parties, 

that this Court’s February 23, 2012 Order is clarified as follows: 
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1.  The Equal Treatment Provision requires the Republic to accord its payment 

obligations under the Varela Bonds a rank at least equal to that which it accords 

to its other External Indebtedness, including the Exchange Bonds or any series 

thereof.  At any given time, the Republic’s payment obligation under the 

Exchange Bonds and its External Indebtedness is the amount that, under the terms 

of such indebtedness, is currently due at that time, whether that amount includes 

only interest, only principal, some other form of remuneration or some 

combination thereof.  For example, under the terms of certain Exchange Bonds, 

the Republic is obligated to make payments on or about December 15, 2012 under 

certain warrants linked to the growth enjoyed by the Republic in its Gross 

Domestic Product, which payments are anticipated to be approximately US$ 3 

billion.  Insofar as the Republic remains current on its Exchange Bonds, its 

payment obligations then due consist only of the principal, interest and/or other 

compensation specified on such instruments as due and owing on December 15, 

2012.  However, because the Republic has defaulted on the Varela Bonds, the 

Republic’s payment obligation then due to the holders of the Varela Bonds is the 

full amount of all original principal and accrued and unpaid interest (including 

any capitalized interest and pre-judgment interest) according to the terms of those 

bonds.  Accordingly:  

Paragraph 2(a) shall be replaced with the following clarifying paragraph: 

“Whenever the Republic pays any amount due under terms of the bonds or other 

obligations, or any series of the bonds or other obligations, issued pursuant to the 
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Republic’s 2005 or 2010 Exchange Offers, or any subsequent exchange of or substitution 

for the 2005 and 2010 Exchange Offers that may occur in the future (collectively, the 

“Exchange Bonds”), the Republic shall concurrently or in advance make a “Ratable 

Payment” (as defined below) to the Varela Plaintiffs.” 

Furthermore, at the conclusion of Paragraph 2(c), the following new Paragraph 

2(d) is inserted:  

“The total amount then due under the terms of the Exchange Bonds” 

referenced in Paragraph 2(c) is the particular amount that is currently due 

to be paid by the Republic under the Exchange Bonds as of that specific 

date, regardless of whether that amount represents interest, principal, some 

other remuneration due at that time, or some combination thereof.  For 

example, under the terms of certain Exchange Bond warrants linked to the 

growth enjoyed by the Republic in its Gross Domestic Product, the 

Republic is obligated, on or about December 15, 2012, to make a payment 

of approximately $3 billion under such indebtedness.  If—on, before, or 

after that date—the Republic pays 100% of what it is required to pay by 

December 15, 2012 under those Exchange Bonds, it must then pay, prior 

to or concurrent with its payment on those Exchange Bonds, 100% of the 

amount it currently owes as of such date under the Varela Bonds.  Because 

the Republic has defaulted on the Varela Bonds, the Republic’s payment 

obligation then due to the holders of the Varela Bonds is the full amount 

of all original principal and accrued and unpaid interest (including any 
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capitalized interest and pre-judgment interest) according to the terms of 

those bonds.  If, alternatively, the Republic—on, before, or after 

December 15, 2012—elects to pay any percentage less than 100% of what 

it is required to pay by December 15, 2012 under such Exchange Bonds, 

then it must pay, prior to or concurrent with its payment on those 

Exchange Bonds, the same percentage of the amount it currently owes 

under the plaintiffs’ Bonds.  For example, if the Republic—on, before, or 

after December 15, 2012—pays 50% of what it is required to pay by 

December 15, 2012 under such Exchange Bonds, it must then pay, prior to 

or concurrent with its payment on those Exchange Bonds, 50% of the 

amount it currently owes as of such date under the Varela Bonds, i.e., the 

full amount of all original principal and accrued and unpaid interest 

(including capitalized interest and pre-judgment interest) according to the 

terms of those bonds. 

2.  The Second Circuit also requested clarification as to how the February 23 

Order potentially could apply to third parties.  It must be noted that if the Republic 

complies with the Court’s Order, there would be no concern as to the potential 

application of the Order to persons and entities that assist the Republic in its violation.  

Nevertheless, to ensure compliance, the Court intended, consistent with Federal Rule of 

Civil Procedure 65(d), for its Order to bind persons and entities acting as agents of the 

Republic, or acting in concert with the Republic or its agents, in fulfilling the Republic’s 

payment obligations under the Exchange Bonds.  Specifically, the Court intended to bind 
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the entities identified in the Exchange Bonds as performing a role in the payment 

transactions under those Bonds, and other agents of the Republic that might assist the 

Republic in altering those payment transactions.  It was never the Court’s intention that 

its Order would implicate the activities of entities acting solely as intermediary banks, as 

that term is defined by Article 4A of the U.C.C. and N.Y.C.L.S. U.C.C. § 4-A-104.  

Accordingly: 

The paragraph formerly designated as Paragraph 2(d) is now renumbered 

Paragraph 2(e). 

The paragraph formerly designated as Paragraph 2(e) is now renumbered 

Paragraph 2(f), and the first sentence of that Paragraph is amended as follows:  

Within three (3) days of the issuance of this ORDER, the Republic shall 

provide copies of this ORDER to its “Agents and Participants,” with a 

copy to counsel for NML.   

At the conclusion of the new Paragraph 2(f), the following new Paragraph 2(g) is 

inserted:  

“Agents and Participants” refer to those persons and entities who act as the 

Republic’s agents, or act in active concert or participation with the 

Republic or its agents, to assist the Republic in fulfilling its payment 

obligations under the Exchange Bonds including: (1) the indenture trustees 

and/or registrars under the Exchange Bonds (including but not limited to 

The Bank of New York Mellon f/k/a The Bank of New York); (2) the 

registered owners of the Exchange Bonds and nominees of the depositaries 
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for the Exchange Bonds (including but not limited to Cede & Co. and The 

Bank of New York Depositary (Nominees) Limited) and any institutions 

which act as nominees; (3) the clearing corporations and systems, 

depositaries, operators of clearing systems, and settlement agents for the 

Exchange Bonds (including but not limited to the Depository Trust 

Company, Clearstream Banking S.A., Euroclear Bank S.A./N.V. and the 

Euroclear System); (4) trustee paying agents and transfer agents for the 

Exchange Bonds (including but not limited to The Bank of New York 

(Luxembourg) S.A., and The Bank of New York Mellon (including but 

not limited to The Bank of New York Mellon (London))); and (5) 

attorneys and other agents engaged by any of the foregoing or the 

Republic in connection with their obligations under the Exchange Bonds. 

At the conclusion of the new Paragraph 2(g), the following new Paragraph 2(h) is 

inserted:  

Nothing in this ORDER shall be construed to extend to the conduct or 

actions of a third party acting solely in its capacity as an “intermediary 

bank,” under Article 4A of the U.C.C. and N.Y.C.L.S. U.C.C. § 4-A-104, 

implementing a funds transfer in connection with the Exchange Bonds.  

 

At the conclusion of the new Paragraph 2(h), the following new Paragraph 2(i) is 

inserted:  
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Any non-party that has received proper notice of this ORDER, pursuant to 

Rule 65(d)(2), and that requires clarification as to its duties, if any, under 

this ORDER may make an application to this Court, with notice to the 

Republic and the Varela Plaintiffs.  Such clarification will be promptly 

provided. 

The paragraph formerly designated as Paragraph 2(f) is now renumbered 

Paragraph 2(j). 

 

Dated:                                     
       
 Thomas P. Griesa 
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UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF NEW YORK  
-------------------------------------------------------x  
  

10 Civ. 5338 (TPG) 
 

PABLO ALBERTO VARELA, et al., 
 
 

Plaintiffs, 
 

v. 
 
REPUBLIC OF ARGENTINA, 
 

Defendant. 
-------------------------------------------------------x  
  

 

AMENDED ORDER 

WHEREAS, in an Order dated December 13, 2011, this Court found that, under 

Paragraph 1(c) of the 1994 Fiscal Agency Agreement (“FAA”), the Republic is “required . . . at 

all times to rank its payment obligations pursuant to Plaintiffs’ Bonds at least equally with all the 

Republic’s other present and future unsecured and unsubordinated External Indebtedness.” 

WHEREAS, in its December 13, 2011 Order, this Court granted partial summary 

judgment to Plaintiffs on their claim that the Republic repeatedly has breached, and continues to 

breach, its obligations under Paragraph 1(c) of the FAA by, among other things, “ma[king] 

payments currently due under the Exchange Bonds, while persisting in its refusal to satisfy its 

payment obligations currently due under Plaintiffs’ Bonds.” 

And WHEREAS Plaintiffs have filed a renewed motion for equitable relief as a remedy 

for such violations pursuant to Rule 65(d) of the Federal Rules of Civil Procedure and the 

Court’s inherent equitable powers. 
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Upon consideration of Plaintiffs’ renewed motion, the response of the Republic of 

Argentina (the “Republic”) thereto, Plaintiffs’ reply, and all other arguments submitted to the 

Court in the parties’ papers and at oral argument, it is HEREBY ORDERED that: 

1. It is DECLARED, ADJUDGED, and DECREED that Plaintiffs are irreparably 

harmed by and have no adequate remedy at law for the Republic’s ongoing violations of 

Paragraph 1(c) of the FAA, and that the equities and public interest strongly support issuance of 

equitable relief to prevent the Republic from further violating Paragraph 1(c) of the FAA, in that: 

a. Absent equitable relief, Plaintiffs would suffer irreparable harm because 

the Republic’s payment obligations to Plaintiffs would remain debased of 

their contractually-guaranteed status, and Plaintiffs would never be 

restored to the position they were promised that they would hold relative 

to other creditors in the event of default. 

b. There is no adequate remedy at law for the Republic’s ongoing violations 

of Paragraph 1(c) of the FAA because the Republic has made clear indeed, 

it has codified in Law 26,017 and Law 26,547 — its intention to defy any 

money judgment issued by this Court. 

c. The balance of the equities strongly supports this Order in light of the 

clear text of Paragraph 1(c) of the FAA and the Republic’ s repeated 

failures to make required payments to Plaintiffs.  In the absence of the 

equitable relief provided by this Order, the Republic will continue to 

violate Paragraph 1(c) with impunity, thus subjecting Plaintiffs to harm.  

On the other hand, the Order requires of the Republic only that which it 

promised Plaintiffs and similarly situated creditors to induce those 
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creditors to purchase the Republic’s bonds. Because the Republic has the 

financial wherewithal to meet its commitment of providing equal 

treatment to both Plaintiffs (and similarly situated creditors) and those 

owed under the terms of the Exchange Bonds, it is equitable to require it 

to do so. Indeed, equitable relief is particularly appropriate here, given that 

the Republic has engaged in an unprecedented, systematic scheme of 

making payments on other external indebtedness, after repudiating its 

payment obligations to Plaintiffs, in direct violation of its contractual 

commitment set forth in Paragraph 1(c) of the FAA. 

d. The public interest of enforcing contracts and upholding the rule of law 

will be served by the issuance of this Order, particularly here, where 

creditors of the Republic have no recourse to bankruptcy regimes to 

protect their interests and must rely upon courts to enforce contractual 

promises. No less than any other entity entering into a commercial 

transaction, there is a strong public interest in holding the Republic to its 

contractual obligations. 

2. The Republic accordingly is permanently ORDERED to specifically perform its 

obligations to Plaintiffs under Paragraph 1(c) of the FAA as follows: 

a. Whenever the Republic pays any amount due under terms of the bonds or 

other obligations, or any series of the bonds or other obligations, issued 

pursuant to the Republic’s 2005 or 2010 Exchange Offers, or any 

subsequent exchange of or substitution for the 2005 and 2010 Exchange 

Offers that may occur in the future (collectively, the “Exchange Bonds”), 
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the Republic shall concurrently or in advance make a “Ratable Payment” 

(as defined below) to Plaintiffs. 

b. Such “Ratable Payment” that the Republic is ORDERED to make to 

Plaintiffs shall be an amount equal to the “Payment Percentage” (as 

defined below) multiplied by the total amount currently due to Plaintiffs in 

respect of the bonds at issue in this case, including pre-judgment interest 

(the “Plaintiffs’ Bonds”). 

c. Such “Payment Percentage” shall be the fraction calculated by dividing 

the amount actually paid or which the Republic intends to pay under the 

terms of the Exchange Bonds by the total amount then due under the terms 

of the Exchange Bonds. 

d. “The total amount then due under the terms of the Exchange Bonds” 

referenced in Paragraph 2(c) is the particular amount that is currently due 

to be paid by the Republic under the Exchange Bonds as of that specific 

date, regardless of whether that amount represents interest, principal, some 

other remuneration due at that time, or some combination thereof.  For 

example, under the terms of certain Exchange Bond warrants linked to the 

growth enjoyed by the Republic in its Gross Domestic Product, the 

Republic is obligated, on or about December 15, 2012, to make a payment 

of approximately $3 billion under such indebtedness.  If—on, before, or 

after that date—the Republic pays 100% of what it is required to pay by 

December 15, 2012 under those Exchange Bonds, it must then pay, prior 

to or concurrent with its payment on those Exchange Bonds, 100% of the 
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amount it currently owes as of such date under the Varela Bonds.  Because 

the Republic has defaulted on the Varela Bonds, the Republic’s payment 

obligation then due to the holders of the Varela Bonds is the full amount 

of all original principal and accrued and unpaid interest (including any 

capitalized interest and pre-judgment interest) according to the terms of 

those bonds.  If, alternatively, the Republic—on, before, or after 

December 15, 2012—elects to pay any percentage less than 100% of what 

it is required to pay by December 15, 2012 under such Exchange Bonds, 

then it must pay, prior to or concurrent with its payment on those 

Exchange Bonds, the same percentage of the amount it currently owes 

under the plaintiffs’ Bonds.  For example, if the Republic—on, before, or 

after December 15, 2012—pays 50% of what it is required to pay by 

December 15, 2012 under such Exchange Bonds, it must then pay, prior to 

or concurrent with its payment on those Exchange Bonds, 50% of the 

amount it currently owes as of such date under the Varela Bonds, i.e., the 

full amount of all original principal and accrued and unpaid interest 

(including any capitalized interest and pre-judgment interest) according to 

the terms of those bonds. 

d.e. The Republic is ENJOINED from violating Paragraph 1(c) of the FAA, 

including by making any payment under the terms of the Exchange Bonds 

without complying with its obligation pursuant to Paragraph 1(c) of the 

FAA by concurrently or in advance making a Ratable Payment to 

Plaintiffs. 
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e.f. Within three (3) days of the issuance of this ORDER, the Republic shall 

provide copies of this ORDER to all parties involved, directly or 

indirectly, in advising upon, preparing, processing, or facilitating any 

payment on the Exchange Bonds (collectively,its “Agents and 

Participants”), with a copy to counsel for Plaintiffs.  Such Agents and 

Participants shall be bound by the terms of this ORDER as provided by 

Rule 65(d)(2) and prohibited from aiding and abetting any violation of this 

ORDER, including any further violation by the Republic of its obligations 

under Paragraph 1(c) of the FAA, such as any effort to make payments 

under the terms of the Exchange Bonds without also concurrently or in 

advance making a Ratable Payment to Plaintiffs. 

g. “Agents and Participants” refer to those persons and entities who act as the 

Republic’s agents, or act in active concert or participation with the 

Republic or its agents, to assist the Republic in fulfilling its payment 

obligations under the Exchange Bonds, including: (1) the indenture 

trustees and/or registrars under the Exchange Bonds (including but not 

limited to The Bank of New York Mellon f/k/a The Bank of New York); 

(2) the registered owners of the Exchange Bonds and nominees of the 

depositaries for the Exchange Bonds (including but not limited to Cede & 

Co. and The Bank of New York Depositary (Nominees) Limited) and any 

institutions which act as nominees; (3) the clearing corporations and 

systems, depositaries, operators of clearing systems, and settlement agents 

for the Exchange Bonds (including but not limited to the Depository Trust 
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Company, Clearstream Banking S.A., Euroclear Bank S.A./N.V. and the 

Euroclear System); (4) trustee paying agents and transfer agents for the 

Exchange Bonds (including but not limited to The Bank of New York 

(Luxembourg) S.A., and The Bank of New York Mellon (including but 

not limited to The Bank of New York Mellon (London))); and (5) 

attorneys and other agents engaged by any of the foregoing or the 

Republic in connection with their obligations under the Exchange Bonds. 

h. Nothing in this ORDER shall be construed to extend to the conduct or 

actions of a third party acting solely in its capacity as an “intermediary 

bank,” under Article 4A of the U.C.C. and N.Y.C.L.S. U.C.C. § 4-A-104, 

implementing a funds transfer in connection with the Exchange Bonds. 

i. Any non-party that has received proper notice of this ORDER, pursuant to 

Rule 65(d)(2), and that requires clarification as to its duties, if any, under 

this ORDER may make an application to this Court, with notice to the 

Republic and the Varela Plaintiffs.  Such clarification will be promptly 

provided. 

f.j. Concurrently or in advance of making a payment on the Exchange Bonds, 

the Republic shall certify to the Court and give notice of this certification 

to its Agents and Participants, and to counsel for Plaintiffs, that the 

Republic has satisfied its obligations under this ORDER to make a Ratable 

Payment to Plaintiffs. 

3. Plaintiffs shall be entitled to discovery to confirm the timing and amounts of the 

Republic’s payments under the terms of the Exchange Bonds; the amounts the Republic owes on 
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these and other obligations; and such other information as appropriate to confirm compliance 

with this ORDER; 

4. The Republic is permanently PROHIBITED from taking action to evade the 

directives of this ORDER, render it ineffective, or to take any steps to diminish the Court’s 

ability to supervise compliance with the ORDER, including, but not limited to, altering or 

amending the processes or specific transfer mechanisms by which it makes payments on the 

Exchange Bonds, without obtaining prior approval of the Court; 

5. This Court shall retain jurisdiction to monitor and enforce this ORDER, and to 

modify and amend it as justice requires to achieve its equitable purposes and to account for 

changing circumstances. 

Dated:   

___________________________ 
Thomas P. Griesa 
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UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF NEW YORK  
-------------------------------------------------------x  
  

 
 
 
10 Civ. 9578 (TPG) 

OLIFANT FUND, LTD. 
 

Plaintiff, 
 

v. 
 
REPUBLIC OF ARGENTINA, 
 

Defendant. 
-------------------------------------------------------x  
  

[PROPOSED] ORDER AMENDING THE FEBRUARY 23, 2012 ORDER 

WHEREAS “the Republic” refers to the Republic of Argentina; 

WHEREAS “Olifant” refers to Olifant Fund, Ltd.; 

WHEREAS “Olifant Bonds” refers to the bonds at issue in this case (10 Civ. 

9587); 

WHEREAS “Exchange Bonds” refers to the bonds or other obligations, or any 

series of bonds or other obligations, issued pursuant to the Republic’s 2005 or 2010 

Exchange Offers, or any subsequent exchange of or substitution for the 2005 and 2010 

Exchange Offers that may occur in the future; 

WHEREAS on February 23, 2012, this Court granted partial summary judgment 

in favor of Olifant on its claim that the Republic repeatedly has breached, and continues 

to breach, its obligations under Paragraph 1(c) of the 1994 Fiscal Agency Agreement 

(“FAA”) by, among other things, “ma[king] payments currently due under the Exchange 

Bonds, while persisting in its refusal to satisfy its payment obligations currently due 

under Olifant’s Bonds” (the “February 23, 2012 Order”); 
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WHEREAS in the February 23, 2012 Order, this Court granted Olifant’s motion 

for equitable relief as a remedy for such violations pursuant to Rule 65(d) of the Federal 

Rules of Civil Procedure and the Court’s inherent equitable powers; 

WHEREAS on October 26, 2012, the Second Circuit affirmed the February 23, 

2012 Order; and 

WHEREAS, the Second Circuit remanded for this Court to clarify both the 

operation of the ratable payment formula in the February 23, 2012 Order and the 

application of that Order to third parties; 

It is hereby ADJUDGED, ORDERED, and DECREED, upon consideration of the 

Second Circuit’s opinion and all of the arguments submitted to this Court by the parties, 

that this Court’s February 23, 2012 Order is clarified as follows: 

1.  The Equal Treatment Provision requires the Republic to accord its payment 

obligations under the Olifant Bonds a rank at least equal to that which it accords 

to its other External Indebtedness, including the Exchange Bonds or any series 

thereof.  At any given time, the Republic’s payment obligation under the 

Exchange Bonds and its External Indebtedness is the amount that, under the terms 

of such indebtedness, is currently due at that time, whether that amount includes 

only interest, only principal, some other form of remuneration or some 

combination thereof.  For example, under the terms of certain Exchange Bonds, 

the Republic is obligated to make payments on or about December 15, 2012 under 

certain warrants linked to the growth enjoyed by the Republic in its Gross 

Domestic Product, which payments are anticipated to be approximately US$ 3 
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billion.  Insofar as the Republic remains current on its Exchange Bonds, its 

payment obligations then due consist only of the principal, interest and/or other 

compensation specified on such instruments as due and owing on December 15, 

2012.  However, because the Republic has defaulted on the Olifant Bonds, the 

Republic’s payment obligation then due to the holders of the Olifant Bonds is the 

full amount of all original principal and accrued and unpaid interest (including 

any capitalized interest and pre-judgment interest) according to the terms of those 

bonds.  Accordingly:  

Paragraph 2(a) shall be replaced with the following clarifying paragraph: 

“Whenever the Republic pays any amount due under terms of the bonds or other 

obligations, or any series of the bonds or other obligations, issued pursuant to the 

Republic’s 2005 or 2010 Exchange Offers, or any subsequent exchange of or substitution 

for the 2005 and 2010 Exchange Offers that may occur in the future (collectively, the 

“Exchange Bonds”), the Republic shall concurrently or in advance make a “Ratable 

Payment” (as defined below) to Olifant.” 

Furthermore, at the conclusion of Paragraph 9(c), the following new Paragraph 

9(d) is inserted:  

“The total amount then due under the terms of the Exchange Bonds” 

referenced in Paragraph 9(c) is the particular amount that is currently due 

to be paid by the Republic under the Exchange Bonds as of that specific 

date, regardless of whether that amount represents interest, principal, some 

other remuneration due at that time, or some combination thereof.  For 
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example, under the terms of certain Exchange Bond warrants linked to the 

growth enjoyed by the Republic in its Gross Domestic Product, the 

Republic is obligated, on or about December 15, 2012, to make a payment 

of approximately $3 billion under such indebtedness.  If—on, before, or 

after that date—the Republic pays 100% of what it is required to pay by 

December 15, 2012 under those Exchange Bonds, it must then pay, prior 

to or concurrent with its payment on those Exchange Bonds, 100% of the 

amount it currently owes as of such date under the Olifant Bonds.  

Because the Republic has defaulted on the Olifant Bonds, the Republic’s 

payment obligation then due to the holders of the Olifant Bonds is the full 

amount of all original principal and accrued and unpaid interest (including 

any capitalized interest and pre-judgment interest)  according to the terms 

of those bonds.  If, alternatively, the Republic—on, before, or after 

December 15, 2012—elects to pay any percentage less than 100% of what 

it is required to pay by December 15, 2012 under such Exchange Bonds, 

then it must pay, prior to or concurrent with its payment on those 

Exchange Bonds, the same percentage of the amount it currently owes 

under the plaintiffs’ Bonds.  For example, if the Republic—on, before, or 

after December 15, 2012—pays 50% of what it is required to pay by 

December 15, 2012 under such Exchange Bonds, it must then pay, prior to 

or concurrent with its payment on those Exchange Bonds, 50% of the 

amount it currently owes as of such date under the Olifant Bonds, i.e., the 
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full amount of all original principal and accrued and unpaid interest 

(including any capitalized interest and pre-judgment interest) according to 

the terms of those bonds. 

2.  The Second Circuit also requested clarification as to how the February 23 

Order potentially could apply to third parties.  It must be noted that if the Republic 

complies with the Court’s Order, there would be no concern as to the potential 

application of the Order to persons and entities that assist the Republic in its violation.  

Nevertheless, to ensure compliance, the Court intended, consistent with Federal Rule of 

Civil Procedure 65(d), for its Order to bind persons and entities acting as agents of the 

Republic, or acting in concert with the Republic or its agents, in fulfilling the Republic’s 

payment obligations under the Exchange Bonds.  Specifically, the Court intended to bind 

the entities identified in the Exchange Bonds as performing a role in the payment 

transactions under those Bonds, and other agents of the Republic that might assist the 

Republic in altering those payment transactions.  It was never the Court’s intention that 

its Order would implicate the activities of entities acting solely as intermediary banks, as 

that term is defined by Article 4A of the U.C.C. and N.Y.C.L.S. U.C.C. § 4-A-104.  

Accordingly: 

The paragraph formerly designated as Paragraph 9(d) is now renumbered 

Paragraph 9(e). 

The paragraph formerly designated as Paragraph 9(e) is now renumbered 

Paragraph 9(f), and the first sentence of that Paragraph is amended as follows:  
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Within three (3) days of the issuance of this ORDER, the Republic shall 

provide copies of this ORDER to its “Agents and Participants,” with a 

copy to counsel for Olifant.   

At the conclusion of the new Paragraph 9(f), the following new Paragraph 9(g) is 

inserted:  

“Agents and Participants” refer to those persons and entities who act as the 

Republic’s agents, or act in active concert or participation with the 

Republic or its agents, to assist the Republic in fulfilling its payment 

obligations under the Exchange Bonds, including: (1) the indenture 

trustees and/or registrars under the Exchange Bonds (including but not 

limited to The Bank of New York Mellon f/k/a The Bank of New York); 

(2) the registered owners of the Exchange Bonds and nominees of the 

depositaries for the Exchange Bonds (including but not limited to Cede & 

Co. and The Bank of New York Depositary (Nominees) Limited) and any 

institutions which act as nominees; (3) the clearing corporations and 

systems, depositaries, operators of clearing systems, and settlement agents 

for the Exchange Bonds (including but not limited to the Depository Trust 

Company, Clearstream Banking S.A., Euroclear Bank S.A./N.V. and the 

Euroclear System); (4) trustee paying agents and transfer agents for the 

Exchange Bonds (including but not limited to The Bank of New York 

(Luxembourg) S.A., and The Bank of New York Mellon (including but 

not limited to The Bank of New York Mellon (London))); and (5) 
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attorneys and other agents engaged by any of the foregoing or the 

Republic in connection with their obligations under the Exchange Bonds. 

At the conclusion of the new Paragraph 9(g), the following new Paragraph 9(h) is 

inserted:  

Nothing in this ORDER shall be construed to extend to the conduct or 

actions of a third party acting solely in its capacity as an “intermediary 

bank,” under Article 4A of the U.C.C. and N.Y.C.L.S. U.C.C. § 4-A-104, 

implementing a funds transfer in connection with the Exchange Bonds.  

 

At the conclusion of the new Paragraph 9(h), the following new Paragraph 9(i) is 

inserted:  

Any non-party that has received proper notice of this ORDER, pursuant to 

Rule 65(d)(2), and that requires clarification as to its duties, if any, under 

this ORDER may make an application to this Court, with notice to the 

Republic and Olifant.  Such clarification will be promptly provided. 

The paragraph formerly designated as Paragraph 9(f) is now renumbered 

Paragraph 9(j). 

 

Dated:                                     
       
 Thomas P. Griesa 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x  

 
 
 
 
 
Case No. 10 Civ. 9587 (TPG) 
 
 

 
OLIFANT FUND, LTD. 
 

Plaintiff, 
 

v. 
 
THE REPUBLIC OF ARGENTINA 
 

Defendant. 
 

: 
 
: 
 
: 
 
: 
 
: 
 
: 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x 
  
 

[PROPOSEDAMENDED] ORDER 

 Upon consideration of the motion by Olifant Fund, Ltd. (“Olifant”) for partial summary 

judgment pursuant to Rule 56(a) of the Federal Rules of Civil Procedure (“FRCP”) and for 

injunctive relief and/or specific performance pursuant to FRCP 65(d) and the court’s inherent 

equitable powers, the response of the Republic of Argentina (the “Republic”) thereto, and all 

other arguments submitted to the court in the parties’ papers and at the hearing on this matter;  

WHEREAS the uncontested facts establish that: 

1. The Republic issued bonds pursuant to a 1994 Fiscal Agency Agreement 

(“FAA”). 

2. Paragraph 1(c) of the FAA provides, among other things, that:  

The Securities [i.e., the bonds] will constitute . . . direct, unconditional, 
unsecured and unsubordinated obligations of the Republic and shall at all 
times rank pari passu and without any preference among themselves. The 
payment obligations of the Republic under the Securities shall at all times 
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rank at least equally with all its other present and future unsecured and 
unsubordinated External Indebtedness (as defined in this Agreement). 

3. The bonds issued pursuant to the FAA contain the following clause, as quoted in 
EM Ltd. v. The Republic of Argentina, 720 F. Supp. 2d 273, 278 (S.D.N.Y. 2010): 

The Republic has in the Fiscal Agency Agreement irrevocably submitted 
to the jurisdiction of any New York state or federal court sitting in the 
Borough of Manhattan, The City of New York and the courts of the 
Republic of Argentina (the “Specified Courts”) over any suit, action, or 
proceeding against it or its properties, assets or revenues with respect to 
the Securities of this Series or the Fiscal Agency Agreement (a “Related 
Proceeding”) except with respect to any actions brought under the United 
States federal securities laws. The Republic has in the Fiscal Agency 
Agreement waived any objection to Related Proceedings in such courts 
whether on the grounds of venue, residence or domicile or on the ground 
that the Related Proceedings have been brought in an inconvenient forum. 
The Republic agrees that a final nonappealable judgment in any such 
Related Proceeding (the “Related Judgment”) shall be conclusive and 
binding upon it and may be enforced in any Specified Court or in any 
other courts to the jurisdiction of which the Republic is or may be subject 
(the “Other Courts”), by a suit  upon such judgment. 

4. Olifant owns bonds pursuant to the FAA (“Olifant’s Bonds”). 

5. The Republic issued other bonds in its 2005 and 2010 Exchange Offers 

(“Exchange Bonds”), thereby creating new unsecured and unsubordinated External Indebtedness. 

6. The Republic has satisfied the payment obligations that have come due to date 

under the Exchange Bonds. 

7. The Republic has not paid principal or interest on Olifant’s Bonds since 

December, 2001. 

8. Olifant has brought the above-captioned action to recover on the defaulted bonds, 

pursuant to its legal rights, and also pursuant to the express undertakings in the bonds.   
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9. On February 10, 2005, Argentina enacted Law 26,017, providing that the 

“national State shall be prohibited from conducting any type of in-court, out-of-court or private 

settlement with respect to bonds” that were eligible to participate in the 2005 Exchange Offer. 

10. On December 9, 2009, Argentina enacted Law 26,547, which, inter alia, 

suspended the effect of Law 26,017 for a period of time during which the 2010 Exchange Offer 

was launched, closed, and consummated.  Law 26,547 also provides that the “Republic of 

Argentina . . . is prohibited to offer holders of government bonds [including those issued 

pursuant to the FAA] who may have initiated judicial, administrative, arbitration or any other 

type of action [to enforce their rights], more favorable treatment than what is offered to those 

who have not done so.” 

WHEREAS Olifant claims that the Republic breached (and continues to breach) its 

contractual duty to rank its payment obligations under Olifant’s Bonds at least equally with all its 

other present and future unsecured and unsubordinated External Indebtedness, Olifant seeks 

summary judgment on the Republic’s liability for that breach, and Olifant seeks an injunction 

that would restore it to its bargained-for position among other creditors; 

It is HEREBY ORDERED that: 

1. The motion for partial summary judgment pursuant to Rule 56(a) is GRANTED. 

2. It is DECLARED, ADJUDGED, and DECREED that the Republic is required 

under Paragraph 1(c) of the FAA at all times to rank its payment obligations pursuant to 

Olifant’s Bonds at least equally with all the Republic’s other present and future unsecured and 

unsubordinated External Indebtedness. 
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3. It is DECLARED, ADJUDGED, and DECREED that the Republic’s payment 

obligations on the bonds include its payment obligations to bondholders who have brought 

actions to recover on their defaulted bonds, and on judgments entered pursuant to judicial action 

brought by bondholders. 

4. It is DECLARED, ADJUDGED, and DECREED that the Republic violates 

Paragraph 1(c) of the FAA whenever it lowers the rank of its payment obligations under 

Olifant’s Bonds below that of any other present or future unsecured and unsubordinated External 

Indebtedness, including (and without limitation) by relegating Olifant’s Bonds to a non-paying 

class by failing to pay the obligations currently due under Olifant’s Bonds while at the same time 

making payments currently due to holders of other unsecured and unsubordinated External 

Indebtedness or by legislative enactment. 

5. It is DECLARED, ADJUDGED, and DECREED that the Republic lowered the 

rank of Olifant’s Bonds in violation of Paragraph 1(c) of the FAA when it made payments 

currently due under the Exchange Bonds, while persisting in its refusal to satisfy its payment 

obligations currently due under Olifant’s Bonds.   

6. It is DECLARED, ADJUDGED, and DECREED that the Republic lowered the 

rank of Olifant’s Bonds in violation of Paragraph 1(c) of the FAA when it enacted Law 26,017 

and Law 26, 547. 

7. It is DECLARED, ADJUDGED, and DECREED that the aforesaid laws were in 

direct violation of the right of Olifant under the FAA and the bond agreements to bring a legal 

action in court to recover on the defaulted bonds.   
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8. It is DECLARED, ADJUDGED, AND DECREED that Olifant is irreparably 

harmed by and has no adequate remedy at law for the Republic’s ongoing violations of 

Paragraph 1(c) of the FAA, and that the equities and public interest strongly support issuance of 

equitable relief to prevent the Republic from further violating Paragraph 1(c) of the FAA, in that: 

a. Absent equitable relief, Olifant would suffer irreparable harm because the 

Republic’s payment obligations to OLIFANT would remain debased of their contractually-

guaranteed status, and Olifant would never be restored to the position it was promised that it 

would hold relative to other creditors in the event of default. 

b. There is no adequate remedy at law for the Republic’s ongoing violations 

of Paragraph 1(c) of the FAA because the Republic has made clear—indeed, it has codified in 

Law 26,017 and Law 26,547—its intention to defy any money judgment issued by this Court. 

c. The balance of the equities strongly supports this Order in light of the 

clear text of Paragraph 1(c) of the FAA and the Republic’s repeated failures to make required 

payments to Olifant.  In the absence of the equitable relief provided by this Order, the Republic 

will continue to violate Paragraph 1(c) with impunity, thus subjecting Olifant to harm.  On the 

other hand, the Order requires of the Republic only that which it promised Olifant and similarly 

situated creditors to induce those creditors to purchase the Republic’s bonds.  Because the 

Republic has the financial wherewithal to meet its commitment of providing equal treatment to 

both Olifant (and similarly situated creditors) and those owed under the terms of the Exchange 

Bonds, it is equitable to require it to do so.  Indeed, equitable relief is particularly appropriate 

here, given that the Republic has engaged in an unprecedented, systematic scheme of making 

payments on other external indebtedness, after repudiating its payment obligations to Olifant, in 

direct violation of its contractual commitment set forth in Paragraph 1(c) of the FAA. 
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d. The public interest of enforcing contracts and upholding the rule of law 

will be served by the issuance of this Order, particularly here, where creditors of the Republic 

have no recourse to bankruptcy regimes to protect their interests and must rely upon courts to 

enforce contractual promises.  No less than any other entity entering into a commercial 

transaction, there is a strong public interest in holding the Republic to its contractual obligations. 

9. The Republic accordingly is permanently ORDERED to specifically perform its 

obligations to Olifant under Paragraph 1(c) of the FAA as follows: 

a. Whenever the Republic pays any amount due under terms of the bonds or 

other obligations, or any series of the bonds or other obligations, issued pursuant to the 

Republic’s 2005 or 2010 Exchange Offers, or any subsequent exchange of or substitution for the 

2005 and 2010 Exchange Offers that may occur in the future (collectively, the “Exchange 

Bonds”), the Republic shall concurrently or in advance make a “Ratable Payment” (as defined 

below) to Olifant. 

b. Such “Ratable Payment” that the Republic is ORDERED to make to 

Olifant shall be an amount equal to the “Payment Percentage” (as defined below) multiplied by 

the total amount currently due to Olifant in respect of the bonds at issue in this case (10 CV 

9587), including pre-judgment interest (the “Olifant Bonds”). 

c. Such “Payment Percentage” shall be the fraction calculated by dividing 

the amount actually paid or which the Republic intends to pay under the terms of the Exchange 

Bonds by the total amount then due under the terms of the Exchange Bonds. 

d. “The total amount then due under the terms of the Exchange Bonds” 

referenced in Paragraph 9(c) is the particular amount that is currently due to be paid by the 

Republic under the Exchange Bonds as of that specific date, regardless of whether that amount 
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represents interest, principal, some other remuneration due at that time, or some combination 

thereof.  For example, under the terms of certain Exchange Bond warrants linked to the growth 

enjoyed by the Republic in its Gross Domestic Product, the Republic is obligated, on or about 

December 15, 2012, to make a payment of approximately $3 billion under such indebtedness.  

If—on, before, or after that date—the Republic pays 100% of what it is required to pay by 

December 15, 2012 under those Exchange Bonds, it must then pay, prior to or concurrent with its 

payment on those Exchange Bonds, 100% of the amount it currently owes as of such date under 

the Olifant Bonds.  Because the Republic has defaulted on the Olifant Bonds, the Republic’s 

payment obligation then due to the holders of the Olifant Bonds is the full amount of all original 

principal and accrued and unpaid interest (including any capitalized interest and pre-judgment 

interest) according to the terms of those bonds.  If, alternatively, the Republic—on, before, or 

after December 15, 2012—elects to pay any percentage less than 100% of what it is required to 

pay by December 15, 2012 under such Exchange Bonds, then it must pay, prior to or concurrent 

with its payment on those Exchange Bonds, the same percentage of the amount it currently owes 

under the plaintiffs’ Bonds.  For example, if the Republic—on, before, or after December 15, 

2012—pays 50% of what it is required to pay by December 15, 2012 under such Exchange 

Bonds, it must then pay, prior to or concurrent with its payment on those Exchange Bonds, 50% 

of the amount it currently owes as of such date under the Olifant Bonds, i.e., the full amount of 

all original principal and accrued and unpaid interest (including any capitalized interest and pre-

judgment interest) according to the terms of those bonds. 

de. The Republic is ENJOINED from violating Paragraph 1(c) of the FAA, 

including by making any payment under the terms of the Exchange Bonds without complying 
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with its obligation pursuant to Paragraph 1(c) of the FAA by concurrently or in advance making 

a Ratable Payment to Olifant. 

ef. Within three (3) days of the issuance of this ORDER, the Republic shall 

provide copies of this ORDER to all parties involved, directly or indirectly, in advising upon, 

preparing, processing, or facilitating any payment on the Exchange Bonds (collectively, its 

“Agents and Participants,”), with a copy to counsel for Olifant.  Such Agents and Participants 

shall be bound by the terms of this ORDER as provided by Rule 65(d)(2) and prohibited from 

aiding and abetting any violation of this ORDER, including any further violation by the Republic 

of its obligations under Paragraph 1(c) of the FAA, such as any effort to make payments under 

the terms of the Exchange Bonds without also concurrently or in advance making a Ratable 

Payment to Olifant. 

fg. “Agents and Participants” refer to those persons and entities who act as the 

Republic’s agents, or act in active concert or participation with the Republic or its agents, to 

assist the Republic in fulfilling its payment obligations under the Exchange Bonds, including: (1) 

the indenture trustees and/or registrars under the Exchange Bonds (including but not limited to 

The Bank of New York Mellon f/k/a The Bank of New York); (2) the registered owners of the 

Exchange Bonds and nominees of the depositaries for the Exchange Bonds (including but not 

limited to Cede & Co. and The Bank of New York Depositary (Nominees) Limited) and any 

institutions which act as nominees; (3) the clearing corporations and systems, depositaries, 

operators of clearing systems, and settlement agents for the Exchange Bonds (including but not 

limited to the Depository Trust Company, Clearstream Banking S.A., Euroclear Bank S.A./N.V. 

and the Euroclear System); (4) trustee paying agents and transfer agents for the Exchange Bonds 

(including but not limited to The Bank of New York (Luxembourg) S.A., and The Bank of New 
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York Mellon (including The Bank of New York Mellon (London))); and (5) attorneys and other 

agents engaged by any of the foregoing or the Republic in connection with their obligations 

under the Exchange Bonds.  

h. Nothing in this ORDER shall be construed to extend to the conduct or 

actions of a third party acting solely in its capacity as an “intermediary bank,” under Article 4A 

of the U.C.C. and N.Y.C.L.S. U.C.C. § 4-A-104, implementing a funds transfer in connection 

with the Exchange Bonds. 

i. Any non-party that has received proper notice of this ORDER, pursuant to 

Rule 65(d)(2), and that requires clarification as to its duties, if any, under this ORDER may make 

an application to this Court, with notice to the Republic and Olifant.  Such clarification will be 

promptly provided. 

fj. Concurrently or in advance of making a payment on the Exchange Bonds, 

the Republic shall certify to the Court and give notice of this certification to its Agents and 

Participants, and to counsel for Olifant, that the Republic has satisfied its obligations under this 

ORDER to make a Ratable Payment to Olifant. 

10. Olifant shall be entitled to discovery to confirm the timing and amounts of the 

Republic’s payments under the terms of the Exchange Bonds; the amounts the Republic owes on 

these and other obligations; and such other information as appropriate to confirm compliance 

with this ORDER; 

11. The Republic is permanently PROHIBITED from taking action to evade the 

directives of this ORDER, render it ineffective, or to take any steps to diminish the Court’s 

ability to supervise compliance with the ORDER, including, but not limited to, altering or 
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amending the processes or specific transfer mechanisms by which it makes payments on the 

Exchange Bonds, without obtaining prior approval of the Court; 

12. This Court shall retain jurisdiction to monitor and enforce this ORDER, and to 

modify and amend it as justice requires to achieve its equitable purposes and to account for 

changing circumstances. 

Dated:________________ ____________________________________ 
   Thomas P. Griesa 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

--------------------------------------------------------------------x 
 
AURELIUS CAPITAL MASTER, LTD. and 
ACP MASTER, LTD., 
 
     Plaintiffs, 
 
   - against - 
 
THE REPUBLIC OF ARGENTINA,  
 
     Defendant. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 09 Civ. 8757 (TPG) 
 
 
 

-------------------------------------------------------------------- 
AURELIUS CAPITAL MASTER, LTD. and 
ACP MASTER, LTD., 
 
     Plaintiffs, 
 
   - against - 
 
THE REPUBLIC OF ARGENTINA,  
 
     Defendant. 

x 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 09 Civ. 10620 (TPG) 
 
 
 

--------------------------------------------------------------------
AURELIUS OPPORTUNITIES FUND II, LLC 
and AURELIUS CAPITAL MASTER, LTD., 
 
     Plaintiffs, 
 
   - against - 
 
THE REPUBLIC OF ARGENTINA,  
 
     Defendant. 

x 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 10 Civ. 1602 (TPG) 
 
 
 
 
 
(captions continue on following pages) 

--------------------------------------------------------------------x 
 
 

[PROPOSED] ORDER AMENDING THE FEBRUARY 23, 2012 ORDER 
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--------------------------------------------------------------------x 
AURELIUS OPPORTUNITIES FUND II, LLC 
and AURELIUS CAPITAL MASTER, LTD., 
 
     Plaintiffs, 
 
   - against - 
 
THE REPUBLIC OF ARGENTINA,  
 
     Defendant. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 10 Civ. 3507 (TPG)  
 
 

--------------------------------------------------------------------
AURELIUS CAPITAL MASTER, LTD. and 
AURELIUS OPPORTUNITIES FUND II, LLC,  
 
     Plaintiffs, 
 
   - against - 
 
THE REPUBLIC OF ARGENTINA,  
 
     Defendant. 

x 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 10 Civ. 3970 (TPG)  
 
 

--------------------------------------------------------------------
 
BLUE ANGEL CAPITAL I LLC,  
 
     Plaintiff, 
 
   - against - 
 
THE REPUBLIC OF ARGENTINA,  
 
     Defendant. 

x 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 10 Civ. 4101 (TPG)  
 
 
 
 

--------------------------------------------------------------------x 
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--------------------------------------------------------------------x 
BLUE ANGEL CAPITAL I LLC,  
 
     Plaintiff, 
 
   - against - 
 
THE REPUBLIC OF ARGENTINA,  
 
     Defendant. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 10 Civ. 4782 (TPG) 
 
 
 
 

--------------------------------------------------------------------
AURELIUS CAPITAL MASTER, LTD. and 
AURELIUS OPPORTUNITIES FUND II, LLC, 
 
     Plaintiffs, 
 
   - against - 
 
THE REPUBLIC OF ARGENTINA,  
 
     Defendant. 
 

x 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 10 Civ. 8339 (TPG)   
 
 

--------------------------------------------------------------------x 
 
WHEREAS “the Republic” refers to the Republic of Argentina; 

WHEREAS “Plaintiffs” refers to Plaintiffs Aurelius Capital Master, Ltd., ACP Master, 

Ltd., Aurelius Opportunities Fund II, LLC and Blue Angel Capital I LLC; 

WHEREAS “Plaintiffs Bonds” refers to the bonds at issue in these cases (09 Civ. 8757, 

09 Civ. 10620, 10 Civ. 1602, 10 Civ. 3507, 10 Civ. 3970, 10 Civ. 4101, 10 Civ. 4782, 10 Civ. 

8339); 

WHEREAS “Exchange Bonds” refers to the bonds or other obligations, or any series of 

bonds or other obligations, issued pursuant to the Republic’s 2005 or 2010 Exchange Offers, or 

any subsequent exchange of or substitution for the 2005 and 2010 Exchange Offers that may 

occur in the future; 
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WHEREAS on December 13, 2011, this Court granted partial summary judgment in 

favor of Plaintiffs on their claim that the Republic repeatedly has breached, and continues to 

breach, its obligations under Paragraph 1(c) of the 1994 Fiscal Agency Agreement (“FAA”) by, 

among other things, “ma[king] payments currently due under the Exchange Bonds, while 

persisting in its refusal to satisfy its payment obligations currently due under Plaintiffs’ bonds” 

(the “December 13, 2011 Order”); 

WHEREAS on February 23, 2012, this Court granted Plaintiffs’ motion for equitable 

relief as a remedy for such violations pursuant to Rule 65(d) of the Federal Rules of Civil 

Procedure and the Court’s inherent equitable powers (the “February 23, 2012 Order”); 

WHEREAS on October 26, 2012, the Second Circuit affirmed both this Court’s 

December 13, 2011 Order and its February 23, 2012 Order; and 

WHEREAS, the Second Circuit remanded for this Court to clarify both the operation of 

the ratable payment formula in the February 23, 2012 Order and the application of that Order to 

third parties; 

It is hereby ADJUDGED, ORDERED, and DECREED, upon consideration of the Second 

Circuit’s opinion and all of the arguments submitted to this Court by the parties, that this Court’s 

February 23, 2012 Order is clarified as follows: 

1.  The Equal Treatment Provision requires the Republic to accord its payment 

obligations under Plaintiffs Bonds a rank at least equal to that which it accords to its other 

External Indebtedness, including the Exchange Bonds or any series thereof.  At any given time, 

the Republic’s payment obligation under the Exchange Bonds and its External Indebtedness is 

the amount that, under the terms of such indebtedness, is currently due at that time, whether that 

amount includes only interest, only principal, some other form of remuneration or some 
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combination thereof.  For example, under the terms of certain Exchange Bonds, the Republic is 

obligated to make payments on or about December 15, 2012 under certain warrants linked to the 

growth enjoyed by the Republic in its Gross Domestic Product, which payments are anticipated 

to be approximately US$ 3 billion.  Insofar as the Republic remains current on its Exchange 

Bonds, its payment obligations then due consist only of the principal, interest and/or other 

compensation specified on such instruments as due and owing on December 15, 2012.  However, 

because the Republic has defaulted on Plaintiffs Bonds, the Republic’s payment obligation then 

due to the holders of Plaintiffs Bonds is the full amount of all original principal and accrued and 

unpaid interest (including any capitalized interest and pre-judgment interest) according to the 

terms of those bonds.  Accordingly:  

Paragraph 2(a) shall be replaced with the following clarifying paragraph: 

“Whenever the Republic pays any amount due under terms of the bonds or other 
obligations, or any series of the bonds or other obligations, issued pursuant to the 
Republic’s 2005 or 2010 Exchange Offers, or any subsequent exchange of or 
substitution for the 2005 and 2010 Exchange Offers that may occur in the future 
(collectively, the “Exchange Bonds”), the Republic shall concurrently or in 
advance make a “Ratable Payment” (as defined below) to Plaintiffs.” 

Furthermore, at the conclusion of Paragraph 2(c), the following new Paragraph 2(d) is 

inserted:  

“The total amount then due under the terms of the Exchange Bonds” referenced in 
Paragraph 2(c) is the particular amount that is currently due to be paid by the 
Republic under the Exchange Bonds as of that specific date, regardless of whether 
that amount represents interest, principal, some other remuneration due at that 
time, or some combination thereof.  For example, under the terms of certain 
Exchange Bond warrants linked to the growth enjoyed by the Republic in its 
Gross Domestic Product, the Republic is obligated, on or about December 15, 
2012, to make a payment of approximately $3 billion under such indebtedness.  
If—on, before, or after that date—the Republic pays 100% of what it is required 
to pay by December 15, 2012 under those Exchange Bonds, it must then pay, 
prior to or concurrent with its payment on those Exchange Bonds, 100% of the 
amount it currently owes as of such date under Plaintiffs Bonds.  Because the 
Republic has defaulted on Plaintiffs Bonds, the Republic’s payment obligation 
then due to the holders of Plaintiffs Bonds is the full amount of all original 
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principal and accrued and unpaid interest (including any capitalized interest and 
pre-judgment interest) according to the terms of those bonds.  If, alternatively, the 
Republic—on, before, or after December 15, 2012—elects to pay any percentage 
less than 100% of what it is required to pay by December 15, 2012 under such 
Exchange Bonds, then it must pay, prior to or concurrent with its payment on 
those Exchange Bonds, the same percentage of the amount it currently owes 
under Plaintiffs Bonds.  For example, if the Republic—on, before, or after 
December 15, 2012—pays 50% of what it is required to pay by December 15, 
2012 under such Exchange Bonds, it must then pay, prior to or concurrent with its 
payment on those Exchange Bonds, 50% of the amount it currently owes as of 
such date under Plaintiffs Bonds, i.e., the full amount of all the original principal 
and accrued and unpaid interest (including any capitalized interest and pre-
judgment interest) according to the terms of those bonds. 

2.  The Second Circuit also requested clarification as to how the February 23 Order 

potentially could apply to third parties.  It must be noted that if the Republic complies with the 

Court’s Order, there would be no concern as to the potential application of the Order to persons 

and entities that assist the Republic in its violation.  Nevertheless, to ensure compliance, the 

Court intended, consistent with Federal Rule of Civil Procedure 65(d), for its Order to bind 

persons and entities acting as agents of the Republic, or acting in concert with the Republic or its 

agents, in fulfilling the Republic’s payment obligations under the Exchange Bonds.  Specifically, 

the Court intended to bind the entities identified in the Exchange Bonds as performing a role in 

the payment transactions under those Bonds, and other agents of the Republic that might assist 

the Republic in altering those payment transactions.  It was never the Court’s intention that its 

Order would implicate the activities of entities acting solely as intermediary banks, as that term 

is defined by Article 4A of the U.C.C. and N.Y.C.L.S. U.C.C. § 4-A-104.  Accordingly: 

The paragraph formerly designated as Paragraph 2(d) is now renumbered Paragraph 2(e). 

The paragraph formerly designated as Paragraph 2(e) is now renumbered Paragraph 2(f), 

and the first sentence of that Paragraph is amended as follows:  

Within three (3) days of the issuance of this ORDER, the Republic shall provide 
copies of this ORDER to its “Agents and Participants,” with a copy to counsel for 
Plaintiffs.   
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At the conclusion of the new Paragraph 2(f), the following new Paragraph 2(g) is 

inserted:  

“Agents and Participants” refer to those persons and entities who act as the 
Republic’s agents, or act in active concert or participation with the Republic or its 
agents, to assist the Republic in fulfilling its payment obligations under the 
Exchange Bonds, including: (1) the indenture trustees and/or registrars under the 
Exchange Bonds (including but not limited to The Bank of New York Mellon 
f/k/a The Bank of New York); (2) the registered owners of the Exchange Bonds 
and nominees of the depositaries for the Exchange Bonds (including but not 
limited to Cede & Co. and The Bank of New York Depositary (Nominees) 
Limited) and any institutions which act as nominees; (3) the clearing corporations 
and systems, depositaries, operators of clearing systems, and settlement agents for 
the Exchange Bonds (including but not limited to the Depository Trust Company, 
Clearstream Banking S.A., Euroclear Bank S.A./N.V. and the Euroclear System); 
(4) trustee paying agents and transfer agents for the Exchange Bonds (including 
but not limited to The Bank of New York (Luxembourg) S.A., and The Bank of 
New York Mellon (including but not limited to The Bank of New York Mellon 
(London))); and (5) attorneys and other agents engaged by any of the foregoing or 
the Republic in connection with their obligations under the Exchange Bonds. 

At the conclusion of the new Paragraph 2(g), the following new Paragraph 2(h) is 

inserted:  

Nothing in this ORDER shall be construed to extend to the conduct or actions of a 
third party acting solely in its capacity as an “intermediary bank,” under Article 
4A of the U.C.C. and N.Y.C.L.S. U.C.C. § 4-A-104, implementing a funds 
transfer in connection with the Exchange Bonds.  

At the conclusion of the new Paragraph 2(h), the following new Paragraph 2(i) is 

inserted:  

Any non-party that has received proper notice of this ORDER, pursuant to Rule 
65(d)(2), and that requires clarification as to its duties, if any, under this ORDER 
may make an application to this Court, with notice to the Republic and Plaintiffs.  
Such clarification will be promptly provided. 

The paragraph formerly designated as Paragraph 2(f) is now renumbered Paragraph 2(j). 

Dated: New York, New York 
_____________, 2012 
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______________________________________ 
 Thomas P. Griesa 
 U.S. District Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

--------------------------------------------------------------------x 
 
AURELIUS CAPITAL MASTER, LTD. and 
ACP MASTER, LTD., 
 
     Plaintiffs, 
 
   - against - 
 
THE REPUBLIC OF ARGENTINA,  
 
     Defendant. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 09 Civ. 8757 (TPG) 
 
 
 

-------------------------------------------------------------------- 
AURELIUS CAPITAL MASTER, LTD. and 
ACP MASTER, LTD., 
 
     Plaintiffs, 
 
   - against - 
 
THE REPUBLIC OF ARGENTINA,  
 
     Defendant. 

x 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 09 Civ. 10620 (TPG) 
 
 
 

--------------------------------------------------------------------
AURELIUS OPPORTUNITIES FUND II, LLC 
and AURELIUS CAPITAL MASTER, LTD., 
 
     Plaintiffs, 
 
   - against - 
 
THE REPUBLIC OF ARGENTINA,  
 
     Defendant. 

x 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 10 Civ. 1602 (TPG) 
 
 
 
 
 
(captions continue on following pages) 

--------------------------------------------------------------------x 
 
 

[PROPOSED]AMENDED ORDER 
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--------------------------------------------------------------------x 
AURELIUS OPPORTUNITIES FUND II, LLC 
and AURELIUS CAPITAL MASTER, LTD., 
 
     Plaintiffs, 
 
   - against - 
 
THE REPUBLIC OF ARGENTINA,  
 
     Defendant. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 10 Civ. 3507 (TPG)  
 
 

--------------------------------------------------------------------
AURELIUS CAPITAL MASTER, LTD. and 
AURELIUS OPPORTUNITIES FUND II, LLC,  
 
     Plaintiffs, 
 
   - against - 
 
THE REPUBLIC OF ARGENTINA,  
 
     Defendant. 

x 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 10 Civ. 3970 (TPG)  
 
 

--------------------------------------------------------------------
 
BLUE ANGEL CAPITAL I LLC,  
 
     Plaintiff, 
 
   - against - 
 
THE REPUBLIC OF ARGENTINA,  
 
     Defendant. 

x 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 10 Civ. 4101 (TPG)  
 
 
 
 

--------------------------------------------------------------------x 
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--------------------------------------------------------------------x 
BLUE ANGEL CAPITAL I LLC,  
 
     Plaintiff, 
 
   - against - 
 
THE REPUBLIC OF ARGENTINA,  
 
     Defendant. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 10 Civ. 4782 (TPG) 
 
 
 
 

--------------------------------------------------------------------
AURELIUS CAPITAL MASTER, LTD. and 
AURELIUS OPPORTUNITIES FUND II, LLC, 
 
     Plaintiffs, 
 
   - against - 
 
THE REPUBLIC OF ARGENTINA,  
 
     Defendant. 
 

x 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
No. 10 Civ. 8339 (TPG)   
 
 

--------------------------------------------------------------------x 
 
WHEREAS, in an Order dated December 13, 2011, this Court found that, under 

Paragraph 1(c) of the 1994 Fiscal Agency Agreement (“FAA”), the Republic is “required . . . at 

all times to rank its payment obligations pursuant to Plaintiffs’ Bonds at least equally with all the 

Republic’s other present and future unsecured and unsubordinated External Indebtedness.” 

WHEREAS, in its December 13, 2011 Order, this Court granted partial summary 

judgment to Plaintiffs Aurelius Capital Master, Ltd., ACP Master, Ltd., Aurelius Opportunities 

Fund II, LLC and Blue Angel Capital I LLC (collectively “Plaintiffs”) on their claims that the 

Republic repeatedly has breached, and continues to breach, its obligations under paragraph 1(c) 

of the FAA by, among other things, “ma[king] payments currently due under the Exchange 
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Bonds, while persisting in its refusal to satisfy its payment obligations currently due under 

Plaintiffs’ bonds.” 

And WHEREAS Plaintiffs have filed a motion for equitable relief as a remedy for such 

violations pursuant to Rule 65(d) of the Federal Rules of Civil Procedure and the Court’s 

inherent equitable powers. 

Upon consideration of Plaintiffs’ motion, the response of the Republic of Argentina (the 

“Republic”) thereto, Plaintiffs’ reply, and all other arguments submitted to the Court in the 

parties’ papers and at oral argument, it is HEREBY ORDERED that: 

1. It is DECLARED, ADJUDGED, and DECREED that Plaintiffs are 

irreparably harmed by and have no adequate remedy at law for the Republic’s ongoing violations 

of Paragraph 1(c) of the FAA, and that the equities and public interest strongly support issuance 

of equitable relief to prevent the Republic from further violating Paragraph 1(c) of the FAA, in 

that: 

(a) Absent equitable relief, Plaintiffs would suffer irreparable harm because 

the Republic’s payment obligations to Plaintiffs would remain debased of 

their contractually-guaranteed status, and Plaintiffs would never be 

restored to the position they were promised that they would hold relative 

to other creditors in the event of default. 

(b) There is no adequate remedy at law for the Republic’s ongoing violations 

of Paragraph 1(c) of the FAA because the Republic has made clear—

indeed, it has codified in Law 26,017 and Law 26,547—its intention to 

defy any money judgment issued by this Court. 
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(c) The balance of the equities strongly supports this Order in light of the 

clear text of Paragraph 1(c) of the FAA and the Republic’s repeated 

failures to make required payments to Plaintiffs.  In the absence of the 

equitable relief provided by this Order, the Republic will continue to 

violate Paragraph 1(c) with impunity, thus subjecting Plaintiffs to harm.  

On the other hand, the Order requires of the Republic only that which it 

promised Plaintiffs and similarly situated creditors to induce those 

creditors to purchase the Republic’s bonds.  Because the Republic has the 

financial wherewithal to meet its commitment of providing equal 

treatment to both Plaintiffs (and similarly situated creditors) and those 

owed under the terms of the Exchange Bonds, it is equitable to require it 

to do so.  Indeed, equitable relief is particularly appropriate here, given 

that the Republic has engaged in an unprecedented, systematic scheme of 

making payments on other external indebtedness, after repudiating its 

payment obligations to Plaintiffs, in direct violation of its contractual 

commitment set forth in Paragraph 1(c) of the FAA.  

(d) The public interest of enforcing contracts and upholding the rule of law 

will be served by the issuance of this Order, particularly here, where 

creditors of the Republic have no recourse to bankruptcy regimes to 

protect their interests and must rely upon courts to enforce contractual 

promises.  No less than any other entity entering into a commercial 

transaction, there is a strong public interest in holding the Republic to its 

contractual obligations. 
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2. The Republic accordingly is permanently ORDERED to specifically 

perform its obligations to Plaintiffs under Paragraph 1(c) of the FAA as follows: 

(a) Whenever the Republic pays any amount due under terms of the bonds or 

other obligations, or any series of the bonds or other obligations, issued 

pursuant to the Republic’s 2005 or 2010 Exchange Offers, or any 

subsequent exchange of or substitution for the 2005 and 2010 Exchange 

Offers that may occur in the future (collectively, the “Exchange Bonds”), 

the Republic shall concurrently or in advance make a “Ratable Payment” 

(as defined below) to Plaintiffs. 

(b) Such “Ratable Payment” that the Republic is ORDERED to make to 

Plaintiffs shall be an amount that is equal to the “Payment Percentage” (as 

defined below) multiplied by the total amount currently due to Plaintiffs in 

respect of the bonds at issue in these cases (09 Civ. 8757, 09 Civ. 10620, 

10 Civ. 1602, 10 Civ. 3507, 10 Civ. 3970, 10 Civ. 4101, 10 Civ. 4782, 10 

Civ. 8339), including pre-judgment interest (“Plaintiffs’ Bonds”). 

(c) Such “Payment Percentage” shall be the fraction calculated by dividing 

the amount actually paid or which the Republic intends to pay under the 

terms of the Exchange Bonds by the total amount then due under the terms 

of the Exchange Bonds. 

(d) The total amount then due under the terms of the Exchange Bonds” 

referenced in Paragraph 2(c) is the particular amount that is 

currently due to be paid by the Republic under the Exchange Bonds 

as of that specific date, regardless of whether that amount represents 
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interest, principal, some other remuneration due at that time, or some 

combination thereof.  For example, under the terms of certain 

Exchange Bond warrants linked to the growth enjoyed by the 

Republic in its Gross Domestic Product, the Republic is obligated, on 

or about December 15, 2012, to make a payment of approximately $3 

billion under such indebtedness.  If—on, before, or after that date—

the Republic pays 100% of what it is required to pay by December 15, 

2012 under those Exchange Bonds, it must then pay, prior to or 

concurrent with its payment on those Exchange Bonds, 100% of the 

amount it currently owes as of such date under Plaintiffs Bonds.  

Because the Republic has defaulted on Plaintiffs Bonds, the 

Republic’s payment obligation then due to the holders of Plaintiffs 

Bonds is the full amount of all original principal and accrued and 

unpaid interest (including any capitalized interest and pre-judgment 

interest) according to the terms of those bonds.  If, alternatively, the 

Republic—on, before, or after December 15, 2012—elects to pay any 

percentage less than 100% of what it is required to pay by December 

15, 2012 under such Exchange Bonds, then it must pay, prior to or 

concurrent with its payment on those Exchange Bonds, the same 

percentage of the amount it currently owes under Plaintiffs Bonds.  

For example, if the Republic—on, before, or after December 15, 

2012—pays 50% of what it is required to pay by December 15, 2012 

under such Exchange Bonds, it must then pay, prior to or concurrent 
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with its payment on those Exchange Bonds, 50% of the amount it 

currently owes as of such date under Plaintiffs Bonds, i.e., the full 

amount of all the original principal and accrued and unpaid interest 

(including any capitalized interest and pre-judgment interest) 

according to the terms of those bonds. 

(e) (d) The Republic is ENJOINED from violating Paragraph 1(c) of the 

FAA, including by making any payment under the terms of  the Exchange 

Bonds without complying with its obligation pursuant to Paragraph 1(c) of 

the FAA by concurrently or in advance making a Ratable Payment to 

Plaintiffs. 

(f) (e) Within three (3) days of the issuance of this ORDER, the Republic 

shall provide copies of this ORDER to all parties involved, directly or 

indirectly, in advising upon, preparing, processing, or facilitating any 

payment on the Exchange Bonds (collectively,its “Agents and 

Participants”),” with a copy to counsel for Plaintiffs.  Such Agents and 

Participants shall be bound by the terms of this ORDER as provided by 

Rule 65(d)(2) and prohibited from aiding and abetting any violation of this 

ORDER, including any further violation by the Republic of its obligations 

under Paragraph 1(c) of the FAA, such as any effort to make payments 

under the terms of the Exchange Bonds without also concurrently or in 

advance making a ratable paymentRatable Payment to Plaintiffs. 

(g) “Agents and Participants” refer to those persons and entities who act 

as the Republic’s agents, or act in active concert or participation with 
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the Republic or its agents, to assist the Republic in fulfilling its 

payment obligations under the Exchange Bonds, including: (1) the 

indenture trustees and/or registrars under the Exchange Bonds 

(including but not limited to The Bank of New York Mellon f/k/a The 

Bank of New York); (2) the registered owners of the Exchange Bonds 

and nominees of the depositaries for the Exchange Bonds (including 

but not limited to Cede & Co. and The Bank of New York Depositary 

(Nominees) Limited) and any institutions which act as nominees; (3) 

the clearing corporations and systems, depositaries, operators of 

clearing systems, and settlement agents for the Exchange Bonds 

(including but not limited to the Depository Trust Company, 

Clearstream Banking S.A., Euroclear Bank S.A./N.V. and the 

Euroclear System); (4) trustee paying agents and transfer agents for 

the Exchange Bonds (including but not limited to The Bank of New 

York (Luxembourg) S.A., and The Bank of New York Mellon 

(including but not limited to The Bank of New York Mellon 

(London))); and (5) attorneys and other agents engaged by any of the 

foregoing or the Republic in connection with their obligations under 

the Exchange Bonds. 

(h) Nothing in this ORDER shall be construed to extend to the conduct or 

actions of a third party acting solely in its capacity as an 

“intermediary bank,” under Article 4A of the U.C.C. and N.Y.C.L.S. 
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U.C.C. § 4-A-104, implementing a funds transfer in connection with 

the Exchange Bonds. 

(i) Any non-party that has received proper notice of this ORDER, 

pursuant to Rule 65(d)(2), and that requires clarification as to its 

duties, if any, under this ORDER may make an application to this 

Court, with notice to the Republic and Plaintiffs.  Such clarification 

will be promptly provided. 

(j) (f) Concurrently or in advance of making a payment on the Exchange 

Bonds, the Republic shall certify to the Court and give notice of this 

certification to its Agents and Participants, and to counsel for Plaintiffs, 

that the Republic has satisfied its obligations under this ORDER to make a 

Ratable Payment to Plaintiffs. 

3. Plaintiffs shall be entitled to discovery to confirm the timing and amounts 

of the Republic’s payments under the terms of the Exchange Bonds; the amounts the Republic 

owes on these and other obligations; and such other information as appropriate to confirm 

compliance with this ORDER; 

4. The Republic is permanently PROHIBITED from taking action to evade 

the directives of this ORDER, render it ineffective, or to take any steps to diminish the Court’s 

ability to supervise compliance with this ORDER, including, without limitation, by altering or 

amending the processes or specific transfer mechanisms by which it makes payments on the 

Exchange Bonds, without prior approval of the Court; 
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5. This Court shall retain jurisdiction to monitor and enforce this ORDER, 

and to modify and amend it as justice requires to achieve its equitable purposes and to account 

for changing circumstances. 

Dated: New York, New York 
_____________, 2012 

______________________________________ 
 Thomas P. Griesa 
 U.S. District Judge 

 

 

 

Case 1:08-cv-06978-TPG   Document 388-1    Filed 11/06/12   Page 103 of 149



   

 

 

 

 

 

ATTACHMENT 

C 
  

Case 1:08-cv-06978-TPG   Document 388-1    Filed 11/06/12   Page 104 of 149



 

1 
 

UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF NEW YORK  
-------------------------------------------------------x  
  

08 Civ. 6978 (TPG) 
09 Civ. 1707 (TPG) 
09 Civ. 1708 (TPG) 

NML CAPITAL, LTD., 
 

Plaintiff, 
 

v. 
 
THE REPUBLIC OF ARGENTINA, 
 

Defendant. 
-------------------------------------------------------x  

 
  

09 Civ. 8757 (TPG) 
09 Civ. 10620 (TPG) 
 

AURELIUS CAPITAL MASTER, LTD. and  
ACP MASTER, LTD., 
 

Plaintiffs, 
 

v. 
 
THE REPUBLIC OF ARGENTINA, 
 

Defendant. 
-------------------------------------------------------x (captions continue on follow pages) 
 

[PROPOSED] ORDER DISSOLVING THE MARCH 5, 2012 STAY ORDER 

 

 

 

 

 

 

  
-------------------------------------------------------x  
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10 Civ. 1602 (TPG) 
10 Civ. 3507 (TPG) 
 

AURELIUS OPPORTUNITIES FUND II, 
LLC and AURELIUS CAPITAL MASTER, 
LTD., 
 

Plaintiffs, 
 

v. 
 
THE REPUBLIC OF ARGENTINA, 
 

Defendant. 
-------------------------------------------------------x  
  
-------------------------------------------------------x  
  

10 Civ. 3970 (TPG) 
10 Civ. 8339 (TPG) 
 

AURELIUS CAPITAL MASTER, LTD. and 
AURELIUS OPPORTUNITIES FUND II, 
LLC, 
 

Plaintiffs, 
 

v. 
 
THE REPUBLIC OF ARGENTINA, 
 

Defendant. 
-------------------------------------------------------x  
  
-------------------------------------------------------x  
  

10 Civ. 4101 (TPG) 
10 Civ. 4782 (TPG) 
 

BLUE ANGEL CAPITAL I LLC,   
 

Plaintiff, 
 

v. 
 
THE REPUBLIC OF ARGENTINA, 
 

Defendant. 
-------------------------------------------------------x (captions continue on follow pages) 

 

-------------------------------------------------------x  
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10 Civ. 5338 (TPG) 
 
 

PABLO ALBERTO VARELA, et al., 
 

Plaintiff, 
 

v. 
 
THE REPUBLIC OF ARGENTINA, 
 

Defendant. 
-------------------------------------------------------x  
  
-------------------------------------------------------x  
  

10 Civ. 9587 (TPG) 
 
 

OLIFANT FUND, LTD., 
 

Plaintiff, 
 

v. 
 
THE REPUBLIC OF ARGENTINA, 
 

Defendant. 
-------------------------------------------------------x  

 

WHEREAS “the Republic” refers to the Republic of Argentina; 

WHEREAS “the Plaintiffs” refers to the plaintiffs in the above-captioned cases; 

WHEREAS on December 7, 2011, and December 13, 2011, this Court granted 

partial summary judgment in favor of the Plaintiffs on their claim that the Republic 

repeatedly has breached, and continues to breach, its obligations under Paragraph 1(c) of 

the 1994 Fiscal Agency Agreement (“FAA”) by, among other things, “ma[king] 

payments currently due under the Exchange Bonds, while persisting in its refusal to 

satisfy its payment obligations currently due under NML’s Bonds” (the “December 7 and 

13, 2011 Orders”); 
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WHEREAS on February 23, 2012, this Court granted the Plaintiffs’ renewed 

motions for equitable relief as a remedy for such violations pursuant to Rule 65(d) of the 

Federal Rules of Civil Procedure and the Court’s inherent equitable powers (the 

“February 23, 2012 Orders”); 

WHEREAS on March 5, 2011, this Court entered an order, pursuant to Rule 62(c) 

of the Federal Rules of Civil Procedure, staying the effect of the February 23 Orders 

“until the U.S. Court of Appeals for the Second Circuit has issued its mandate disposing 

of the Republic’s appeal of the February 23, 2012 Orders” (the “March 5 Order”); and 

WHEREAS on October 26, 2012, the Second Circuit affirmed this Court’s 

December 7 and 13 Orders and its February 23 Orders, and returned the mandate to this 

Court to make certain clarifications to the February 23 Orders (“October 26 Decision”). 

It is hereby ORDERED, upon consideration of the October 26 Decision and all of 

the arguments submitted to this Court by the parties, that: 

1.   It is ADJUDGED, ORDERED, and DECREED that the March 5 Order is 

dissolved.   

2. On October 26, the Second Circuit affirmed this Court’s orders “(1) 

granting summary judgment to plaintiffs on their claims for breach of the Equal 

Treatment Provision and (2) ordering Argentina to make ‘Ratable Payments’ to plaintiffs 

concurrent with or in advance of its payments to holders of the 2005 and 2010 

restructured bonds.”  October 26 Decision at 28.  The Republic thus cannot show that it 

has a likelihood of success on the merits of its appeal to the Second Circuit. 
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3. The Republic will suffer no irreparable harm as a result of this Court’s 

February 23 Orders becoming binding and effective.  The Republic being subject to 

orders of this Court prohibiting further breaches of Paragraph 1(c) of the FAA is not 

recognized by the law as harm.  Moreover, the Plaintiffs have committed to forebear 

enforcement of the February 23 Orders if the Republic posts a supersedeas bond in the 

amount of $1.45 billion to be credited towards its liability to Plaintiffs under the bonds at 

issue in the above-captioned cases.1 

4. Continuing the stay, on the other hand, would severely and irreparably 

harm the Plaintiffs.  Continuing the stay would permit the Republic to continue to 

disregard the Plaintiffs’ rights under the Equal Treatment Provision by making 

substantial payments under the Exchange Bonds, while paying nothing under the 

Plaintiffs’ Bonds.  In addition, since the Second Circuit issued its October 26 Decision, 

officials of the Republic have stated that they would maintain their current course of 

action, “despite any ruling that could come out of any jurisdiction, in this case New 

York.”  The Court finds that the Republic will use the time afforded by a continued stay 

to attempt to develop means to evade this Court’s orders, and that such evasion would 

cause irreparable harm to Plaintiffs.  

5. The public interest does not support continuing a stay.  Continuing a stay 

would damage the public interest in enforcement of contracts.  Moreover, continuing a 

                                                 
 1 The amount of this bond is an approximation, not the exact amount of the 

Republic’s liability.   
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stay that enables the Republic to evade this Court’s orders would poorly serve the public 

interest by undermining the rule of law. 

 

Dated:                                     
       
 Thomas P. Griesa 
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Minister Lorenzino: “not one dollar to the 
holdouts”

Sunday, November 4th 2012 - 06:24 UTC
Argentina to blast ‘vulture funds’ at the G20 ministerial meeting in Mexico
Argentine Economy Minister Hernán Lorenzino and Central Bank Governor Mercedes Marcó 
del Pont are leading the country’s delegation in the technical G20 meeting in Mexico, where 
they are expected to insist on the government’s criticisms against ‘vulture funds’ and credit 
rating agencies.

The Government officials are taking part of different meetings during the weekend, including a dinner that 

Lorenzino will share with fellow Finance Ministers. International Monetary Fund chief Christine Lagarde 

and World Bank president Jim Yong King will also take part of the dinner.

On Sunday, following the traditional “family photo” finance ministers will meet and later issue a formal 

declaration and a communiqué stating the results of the meeting.

The G20 group represents 85% of the world GDP and includes the following countries: Germany, Canada, 

US, UK, France, Italy, Japan, Argentina, Australia, Brazil, China, South Korea, Russia, South Africa, 

Indonesia, India, Mexico and Turkey.

Earlier in the week Minister Lorenzino said that “the attacks on risk qualifiers and the vulture funds are not 

going to stop Argentina from keeping its promises” referring to the payment of large debts the country owes. 

But “we will not pay one dollar toward the vulture funds.”

On Thursday, President Cristina Fernández de Kirchner criticized credit rating agencies and vulture funds as 

she addressed the impounding of the Libertad frigate in Ghana and the New York court ruling in favour of 

bondholders that did not take part of the debt swap in 2005.
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“It’s a court that evidently does not know enough about its own legislation”, the Head of State said, who 

considers that a recent ruling against Argentina by a New York appeals court “puts 93% of creditors at risk 

because of the holdouts.”

A federal appeals court in New York ruled that Argentina violated bond provisions to treat all creditors 

equally when it made payments to creditors who accepted the swaps while refusing to pay the holdouts. It 

said Argentina must pay the holdouts every time it services the restructured bonds.

But Cristina Fernandez said that her government “would honour its debts” and blasted the ‘vulture funds’ 

saying it would be ”a great deal for the ‘vulture funds’ to see us not meet our payments, since they, who are 

very few people, have historically made a bucket full of money every time the Argentines went broke. That's 

why they want to see us broken. But I have bad news for them: We are going to pay and with dollars because 

we have them to our creditors, but not one dollar to the ‘vulture funds’” 

 

Suggested Stories

Nov 05th 2012

Argentina calls on G20 for global action against ‘predatory’ actions from ‘vulture funds’

Nov 01st 2012

Cristina Fernandez criticizes US court and promises all debt bonds will be paid in dollars
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Fitch Ratings downgrades Argentine bonds following Judge Griesa ruling

Nov 05th 2012
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G20 puts the US ‘fiscal cliff’ as the biggest short term threat to global growth
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See a sample reprint in PDF format. Order a reprint of this article now

LATIN AMERICA NEWS Updated October 31, 2012, 4:06 p.m. ET

By KEN PARKS And CHARLES ROTH 

BUENOS AIRES—Argentina will continue to service its restructured debt, Economy Minister 
Hernan Lorenzino declared Wednesday, a day after one ratings agency downgraded the credit 
deeper into junk territory and another put it on review for a downgrade. 

Mr. Lorenzino said the administration of President Cristina Kirchner will "do everything that is 
necessary" to pay debt issued to two separate swaps for defaulted debt, and to do so in the currency 
they were issued. His remarks came after Standard & Poor's Ratings Services Tuesday cut its 
sovereign rating on Argentina one-notch to B-minus, six levels into junk territory, with a negative 
outlook. Earlier in the day, Fitch Ratings had placed its single-B Argentina rating on review for a 
downgrade. Both agencies cited increasing debt management risks, in particular that Latin 
America's third-biggest economy will be able to service its external debt. 

S&P pointed to last week's ruling by a U.S. appeals court backing the right of defaulted bondholders 
to be paid at the same time as those who accepted the bond swap offers. It also noted the seizure of 
an Argentine navy ship in Ghana by a court in the West African country on behalf of defaulted bond 
investors, as well as a payment in pesos by the Argentine province of Chaco on its dollar-
denominated bonds. 

In Wednesday's session, Argentine bonds added to steep losses over the past week. Just before 
midday local time, the dollar-denominated 2017 Bonar X bond was down 1.2% to 505 Argentine 
pesos ($106), while the peso-denominated, gross domestic product-linked warrants slid 0.9% to 
14.45 pesos. 

Meanwhile, the cost to insure Argentina's sovereign debt for five years 
rose to a three-year high. The credit-default swaps spread on the 
country's sovereign bonds was quoted at 1,844 basis points, according 
to Markit data. 

Argentina restructured about 93% of the $100 billion in sovereign debt 
it defaulted on amid a deep economic crisis in 2001. Investors who 
participated in the 2005 and 2010 debt swaps received about 33 cents 
on the dollar. But several billion dollars in defaulted bonds are still 
outstanding, as investors refused to accept such a steep write-down in 
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Associated Press

Argentina's Economy Minister 
Hernan Gaspar Lorenzino.
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the value of the bonds. For almost a decade, the so-called holdouts 
have pursued Argentina in courts around the globe. 

The U.S. court ruling last week strengthens the hand of the holdouts, 
though Argentina has vowed to appeal the decision. 

Mr. Lorenzino also reiterated the government's long-standing policy of 
not paying "a single dollar" to these investors. "Argentina isn't going to 
change its position of not paying vulture funds," he told reporters at 
the sidelines of a conference. "We will continue to follow that policy 
despite any ruling that could come out of any jurisdiction, in this case 
New York." 

Fitch in its outlook downgrade specifically noted the uncertainty with 
respect to Argentina's willingness to abide a final ruling favorable to 
holdout investors. Yet Argentina's objections to paying holdouts may 
well make servicing its restructured bonds increasingly more 

complicated. That is problematic for a country that is effectively cut off from overseas from capital 
markets. 

To cover its financing needs and prop up a sagging economy beset by double-digit inflation, the 
Kirchner administration has been tapping increasingly scarce pools of domestic liquidity, from 
nationalizing private pension funds a few years back to more recently giving insurers until the 
middle of 2013 to allocate up to 30% of their investment portfolios to government-vetted securities. 

To protect its international reserves amid an exodus of dollars, Mrs. Kirchner a year ago also 
imposed strict capital controls. Since then, the country's foreign reserves have stabilized around 
$45 billion. But the restrictions have crimped trade and investment, contributing to a sharp slowing 
of growth from last year's heady 8.9% expansion. 

—Katy Burne, Shane Romig and Mia Lamar contributed to this article.
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FT Alphaville
Around the world in Argentine bond payments?

Beyond all the interesting (maybe precedent-setting) stuff about pari passu…

Since last week’s US Appeals Court ruling went against Argentina, there’s been a lot of 

comment about how the country could try changing the trustee or payments structure 

of the bonds which came out of its 2005-2010 restructuring.

The basic idea would be for the government to make sure it can still service these 

bonds — including pars, discounts, and those famous GDP warrants — without 

simultaneously having to make payments on the holdouts’ debt as ordered by US 

courts. In a word, to Griesa-proof them. In a concept, to somehow offshore payments 

to a place outside US jurisdiction.

Sounds a bit dry… until you look at the inverted CDS curve for Argentina this week:

(Charts via Markit, click to enlarge.)

There are a few ways in which “offshoring” or “rerouting” payments — or just stopping 

them outright and defaulting: this is President Cristina Fernández de Kirchner 

ultimately pulling the levers, folks — could trigger CDS. As if the Argentine 

government particularly cares about credit events. In one sense, the interesting part of 

this story is really just the unfathomable depths of the Kirchner government’s hatred 

for holdouts. But also, we think, there’s kind of a lesson here for the widening 

difference between treatment of foreign-law and local-law sovereign debt.

First, though, a casual observer might be confused by what the Appeals Court decision 

says about foreign-law (here, New York law) debt. On the face of it, the case gave us a 

simple demonstration of why bondholders might want their debt governed by NY or 

Joseph Cotterill Oct 31 19:36 7 comments 
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English law — the holdouts got the creditor protection this is supposed to give them 

and other bondholders (pending possible further appeal by Argentina).

NY-law bonds become harder for a sovereign to just plain walk away from at this point. 

And yet, the talk now is about the restructured foreign-law debt potentially not getting 

paid, because of what the court said about having to pay the holdouts as well.

The reality is that there is no real contradiction, because the latter problem really only 

comes from the Argentine government hating the holdouts with such passion that the 

whole superstructure of its debt exchange is now seen in danger of being defaulted 

upon.

And so we turn to this idea of tinkering with the restructured bonds’ trustee or 

payments agent. Judge Griesa already told Argentina not to do this:

…altering or amending the processes or specific transfer mechanisms by 

which it makes payments on the Exchange Bonds without approval of the 

Court.

The fact that everyone thinks Argentina will try it anyway just goes to show how 

determined they’d be to avoid the ultimate order of Griesa and now the appeals court: 

paying up Elliott. And also how Argentina has habitually ignored US court judgements 

on the restructuring.

So, how to go about altering payments?

Just for some context, it’s worth going back to read through the original debt exchange 

prospectus documents. Even on a quick skim you can get a sense of the importance – 

and careful wording – of the trust indenture which sets up Bank of New York as trustee 

for bondholders. (Trustee structures in general remain fairly new innovations in 

sovereign debt.)

There are also details that set out how Argentina sends payments on the bonds to the 

clearing intermediaries which then distribute them on to actual bondholders, and also 

complex procedures for further modification of the bonds’ terms. The latter involve 

collective action clauses with varying degrees of voter threshold.

In short, it’s complicated.

But here’s Barclays’ analysts’ take on what the terms allow, in an excellent note 

published on Monday (it’s also worth reading Sid Verma’s great post over at 

Euromoney on these points). Their first scenario starts out fairly simple, for example:

The possibility of using another paying agent does not require 
bondholders to vote. The change in the paying agent can be done 
unilaterally by the Republic without this constituting a default 
event under the “Trust Indenture”. This means that the 

administration can buy some time changing the domicile of the payment 

agent. However, eventually, holdouts would likely file a similar “pari passu” 

case in other jurisdictions around the globe, forcing the administration to 

retreat to Argentine jurisdiction. And this takes us to the next question: can 

the administration actually pay external law bonds inside Argentina? It is 

possible that investors could be asked voluntarily to open an account locally 

in Caja de Valores. But if a small number of bondholders did not agree with 

this, they would have the ability to push the Republic into default, which 

would also trigger CDS. And it does not take much to assume that the 

current plaintiffs could be that “small number of bondholders”. This 

implies that the strategy of changing the location of the payment agent, 

while technically viable, would likely force the Republic inside its own 

jurisdiction at the end of the road. And paying inside its jurisdiction would 
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likely mean a higher probability of default and the triggering of CDS 

contracts at some point in the future.

Another possible alternative would be a voluntary swap into 
local law bonds. Such a swap could be set up rather fast locally, but could 

potentially imply default as some bondholders might become holdouts. And 

given the impossibility of paying in the United States, it would imply 

default on those holdouts. Alternatively, using CACs, by the petition 
of the Republic, with a “special majority” (because it would be a 
“Modification of a Reserved Matter”) of 85% of the bondholder 
support, bondholders could change the governing law of the 
2005 and 2010 restructured securities. In such an event, as in 

Greece, the use of CACs would imply that CDS would trigger according to 

ISDA, but the Republic could remain current on new local debt.

We think the main problem with the first idea — “rerouting” payments through Europe 

or elsewhere, in fact everywhere short of the US or Buenos Aires — is creating exactly 

the situation Argentina doesn’t want: further legal victories for holdouts. Elliott’s claim

against Argentina is fairly small relative to the other potential holdouts out there. The 

outstanding principal on holdout bonds is $6bn, with interest past due possibly 

amounting to $12bn. Letting these holdouts smell blood during a lengthy chain of 

litigation related to payment agents might be a bit silly. Then again, we wouldn’t put 

any bloody-mindedness past President Fernández de Kirchner.

Also, another obstacle pointed out to us this week is simply that Argentina may well 

require the cooperation of US lawyers or banks to carry out either of these options. 

With Judge Griesa yet to clarify how third parties should be affected by his ruling, 

those actors may tread carefully.

But the second option outlined by Barclays — a local-law exchange, a fairly blunt 

instrument for solving foreign-law issues — is particularly problematic for the 

government. (It’s not just that an exchange could also manufacture even more 

holdouts, though there’s also that.)

There’s the small matter that Argentina’s best hope of access to borrowing — when 

foreign-law issuance is more in doubt than ever — would be in local-law bonds.

Every now and again (but with increasing force lately) USD local-law bonds in 

Argentina undergo a period of anxiety about forced redenomination into the Argentine 

peso. The recent odd incident with the Chacos provincial government moving to pay 

dollar debt in pesos is a case in point. Well, in general, domestic law is inherently 

sketchier, and the Greek restructuring-through-retroactive-legislation of March 2012 

is a fresh enough memory. The point is, falling back on the mutability of local-law debt 

to solve this foreign-law dispute – primarily in order to snub holdouts to the bitter end 

– just might cast some doubts in the minds of holders of the local-law paper.

Related link: 

Argentina debt: turbulent times – FT beyond brics

This entry was posted by Joseph Cotterill on Wednesday October 31st, 2012 19:36. 
Tagged with Argentina, Debt Restructuring, Emerging Markets, Sovereign Debt.
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Ambito Financiero 
Proper and timely payment is promised (where is still being looked at)  
 
Monday, October 29, 2012 
 
By Guillermo Laborda 
 
The ruling by the U.S. Court of Appeals for the Second Circuit will be history.  Now, the 
government is faced with different paths, each one of them with forks that lead to unknowns.  
This is because of the repercussions in the financial markets, as well as the legal consequences, 
not to mention relations with the U.S.  It doesn’t seem to be a rose garden up ahead, more like 
the end of a chess match.  
 
It’s clear that the government will not negotiate with vulture funds.  “While I am president, they 
can keep the frigate, but nobody will end up with the liberty, sovereignty and dignity of this 
country,” said Cristina exactly one week ago in the Bicentennial Museum.  One less path to 
analyze.  Whatever measure the government takes, it will never negotiate a payment scheme with 
the holders of the debt that is still in default. 
 
It is now Thomas Griesa’s turn.  He has to determine the formula that is applied to prorate the 
payments that Argentina makes to the holders of instruments arising from the 2005 and 2010 
debt swaps, as well as to the holders of bonds still in default (mostly the vulture funds NML, 
Aurelius, among others).  Argentina won’t act yet, since Griesa’s decision will automatically go 
to the Court of Appeals “for more consideration ... without the need of a new appeal.”  This 
process could take a couple of months.  For this reason it is said that the ruling of the American 
court is not finished and is lacking a part.  It also remains to be analyzed, as the last paragraph of 
Friday’s ruling states (see full text at www.ambito.com), what it will mean for third parties, like 
the banks, the custodial agents for the bonds.  
 
It is not clear whether the injunction is in force.  Logic would say it isn’t in force because there 
isn’t certainty on how it would be applied.  For this reason, the government believes that the  
2012 payments are not affected by what was decided last Friday.  The  definitive path will be 
known when the government appeals the finished ruling, complete with the payment formula 
from Griesa, to the U.S. Supreme Court:  it’s almost impossible for a federal decision to be 
reversed when the first and second levels agreed.  But also, the American [high] court agrees to 
hear only  a small number of cases. The almost certain outcome: there will be no decision 
favorable to Argentina from a superior court.  At most, the process will be dragged out.  
 
One factor that makes what was decided on Friday relevant is that the American court made its 
decision in spite of the fact that the American Government, through the Treasury Department, 
recommended an opposite ruling.  The U.S. position was that if pro rata payments (pari passu) 
were required on the bonds still in default after Argentina’s 2005 and 2010 debt exchanges, this 
was going to cause the failure of all the debt restructurings in the markets, including Greece and 
others that may come.   The response from the appeals court was blunt: collective action clauses 
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are used now (decisions by the majority obligate 100% of the bondholders) and moreover, the 
exchanges of Greece, Portugal or Spain are not under New York law.   
 
It’s a reflection of  how totally fed up those courts are with Argentina’s position, as carried out 
by the lawyers of the firm of Cleary, Gottlieb, Steen & Hamilton.  This extends to the very 
representatives of that New York firm, specifically Jonathan Blackman, one of its partners.  This 
could be seen in the transcripts of the hearings four months ago.  
 
Is it time to change the team captain or law firm?  This possibility is ruled out, although the 
Cleary firm showed several signs of having underestimated this “pari passu” claim, assigning a 
very low probability to a ruling against Argentina. As an example of this, the firm didn’t even 
request transcripts of the presentations against Argentina at the hearing in Thomas Griesa’s 
court, and, even more significantly, gave no indication that it was familiar with the judge’s 
thinking on the matter.  
 
Is it time to retreat on the ‘deadbolt law’?  This law expressly makes it clear that not one penny 
will be paid to the holders of bonds in default, unless it is modified.  That’s not going to change 
either.  It’s already too late.  It was an element that the Court of Appeals took as a basis for its 
decision by showing that Argentina was never even going to negotiate with creditors or vulture 
funds.  The same was stated in the prospectuses of the two debt swaps.  Paradoxically, that 
‘deadbolt law’ was enacted in part to get greater adherence to the offers to the bondholders in 
2005, by Roberto Lavagna, and in 2010, under an implicit threat: “Accept this offer or never 
collect” (in addition, this law retained errors,  like authorizing  indexed bonds or including banks 
in the swap, like the last minute participation of Merrill Lynch in 2005). 
 
Could the place of payment change?  The statement on page 12 of Friday’s decision is very 
blunt.  It prevents Argentina from “altering the processes or specific mechanisms of transfers by 
which payments are made on the bonds arising from the debt swap.”  To defy a court order of 
this kind wouldn’t come free.  Perhaps there would be a swap of bonds as an alternative for those 
who now hold the new bonds whose place of payment is a city where the decisions of U.S. courts 
cannot be enforced. But that would take Argentina down other complex paths, with the necessity 
of achieving majorities in those exchanges.  Also, certainly Nicola Stock, a representative of 
bondholders, will seek the application of “pari passu” in Europe, based on what happened on 
Friday. Open conclusion. 
 
What will the risk rating agencies do?  It is possible that they would lower the ratings because of 
the probability that there will be changes in the terms of issuance of the bonds, such as the 
locations of payment.  This path has already been traveled several times, and has always led 
downward.  Is it possible to make payment directly in Buenos Aires?  It’s an open scenario, with 
costs in regard to listing of the bonds.  The local market is not the same as foreign markets, 
especially with the current restrictions on foreign exchange.  They could authorize transfers 
abroad, given that the provisions of Central Bank of the Argentine Republic include the scenario 
of those dollars already being outside the country.  But again, the situation has changed from 
what it was before Friday. 
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For now, the ball is in Griesa’s court.  The government is only now preparing alternative 
payment schemes including seeking protection that is 100% legal so that they can make them 
abroad,  including to Argentine bondholders.  Nothing will be the same after Friday the 26th. 
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Ambito Financiero 

Prometen pago en tiempo y forma (se busca dónde)  

Lunes, 29 de octubre 2012 
 
Por Guillermo Laborda 
 
El fallo de la Cámara de Apelaciones de los EE.UU. para el Segundo Circuito quedará en la 
historia. Ahora, el Gobierno quedó frente a senderos, cada uno de ellos con bifurcaciones que 
llevan a dimensiones desconocidas. Esto es, tanto por sus repercusiones en los mercados 
financieros, como las consecuencias jurídicas, pasando, en el medio, por las relaciones con los 
EE.UU. No aparenta ser un jardín lo que está delante; más sería el final de una partida de 
ajedrez. 
 
Está claro que el Gobierno no negociará con fondos buitre. «Mientras yo sea presidenta, se 
podrán quedar con la fragata, pero con la libertad, la soberanía de la dignidad de este país, no se 
va a quedar nadie», dijo Cristina hace exactamente una semana en el Museo del Bicentenario. Un 
sendero menos para el análisis. El Gobierno puede tomar cualquier medida, pero no negociará 
jamás un esquema de pagos con los tenedores de la deuda aún en default. 
 
El turno ahora es de Thomas Griesa. Debe determinar la fórmula que se aplique para prorratear 
los pagos que haga la Argentina a los tenedores de papeles surgidos de los canjes de deuda de 
2005 y 2010 también con los tenedores de títulos aún en default (mayormente los fondos buitre 
NML, Aurelius, entre otros). No entrará en acción la Argentina aún, dado que esa decisión de 
Griesa automáticamente se dirige a la Cámara de Apelaciones «para mayores consideraciones ... 
sin necesidad de una nueva apelación». Este proceso podría demorar un par de meses. Por ello se 
señala que la sentencia del tribunal norteamericano no es completa y falta una parte. También 
resta analizar, como señala el último párrafo del fallo del viernes (ver texto completo en 
www.ambito.com), las implicancias sobre terceros, como ser bancos, agentes custodias de bonos. 
 
No queda claro que la medida cautelar esté vigente. Lo lógico es que no esté vigente porque hay 
falta de certeza sobre cómo es su aplicación. Por ello en el Gobierno estiman que los pagos de 
2012 no están afectados por lo decidido el viernes último. Un sendero con destino final cierto es 
el que se abrirá cuando el Gobierno apele el fallo completo -ya con la fórmula de Griesa de pago- 
a la Corte Suprema de los EE.UU.; es casi imposible que se revierta una decisión federal en la 
que primera y segunda instancia coinciden. Pero además, la Corte norteamericana sólo en una 
ínfima cantidad de casos se le solicita su participación. Final casi seguro: no habrá sentencia 
superior a favor de la Argentina. A lo sumo, dilatar plazos. 
 
Uno de los factores que hacen relevante lo decidido el viernes es que la Justicia norteamericana 
adoptó su decisión por más que el Gobierno norteamericano, a través del Departamento del 
Tesoro, recomendaba lo contrario. La posición de EE.UU. era que si se obligaba a que pagos de 
bonos tras el canje de deuda de la Argentina en 2005 y 2010 se hagan a prorrata («pari passu») 
con los tenedores de papeles aún en default, ello iba a hacer fracasar todas las reestructuraciones 
de deuda en los mercados, incluso Grecia y las que puedan sobrevenir. La respuesta de la 
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Cámara de Apelaciones fue contundente: ahora se hacen con cláusulas de acción colectiva (lo 
que decide la mayoría obliga al 100% de los tenedores) y además, los canjes de Grecia, Portugal 
o España no se hacen bajo ley de Nueva York. 
 
Es reflejo todo del hartazgo en esos tribunales de la posición argentina realizada a través de los 
abogados del estudio Cleary, Gottlieb, Steen & Hamilton. Incluso ese hartazgo se da contra los 
mismos representantes de ese bufete neoyorquino, puntualmente Jonathan Blackman, uno de sus 
socios. Ello puede comprobarse en las transcripciones de las audiencias de hace cuatro meses. 
 
¿Es tiempo de cambiar de DT o de abogados? Esta posibilidad está descartada, aunque el estudio 
Cleary haya dado varias muestras de haber subestimado esta presentación reclamando «pari 
passu», dando una mínima probabilidad de ocurrencia a un fallo contra la Argentina. Valga como 
muestra que ni siquiera desde el estudio se habrían pedido transcripciones de las presentaciones 
de las posiciones contra la Argentina ante el tribunal de Thomas Griesa y, más importante aún, 
haber conocido el pensamiento del juez al respecto. 
 
¿Es tiempo de dar marcha atrás con la «ley cerrojo»? Esta norma expresamente deja claro que no 
se va a pagar, salvo que se la modifique, ni un centavo a los tenedores de bonos en default. 
Tampoco se la va a cambiar. Ya es tarde. Fue un elemento que la Cámara de Apelaciones tomó 
como base de su sentencia al ser muestra de que la Argentina nunca iba a ni siquiera negociar 
con acreedores o fondos buitre. Lo mismo se expresaba en los prospectos de los dos canjes de la 
deuda. Paradójicamente esa «ley cerrojo» se hizo en parte para lograr más adhesión en las ofertas 
a bonistas en 2005, de Roberto Lavagna, y 2010, bajo la amenaza implícita: «Aceptas esta oferta 
o no se cobra nunca» (además en esa ley se salvaron errores, como habilitar bonos indexados o 
incluir bancos en el canje, como fue la participación a último momento en 2005 de Merrill 
Lynch). 
 
¿Se puede cambiar el lugar de pago? Es muy contundente lo que se incluye en la página 12 de la 
sentencia del viernes. Se previene a la Argentina de «alterar los procesos o mecanismos de 
transferencias específicos por los cuales efectúa pagos en los bonos surgidos del canje de la 
deuda». Desafiar una orden judicial de este tipo no será gratis. Quizás pueda darse un canje de 
títulos como alternativa a los que hoy tienen los bonos nuevos que tengan como domicilio de 
pago una ciudad blindada a las decisiones de la Justicia norteamericana. Pero allí se ingresa en 
otros senderos complejos, con necesidad de conseguir mayorías en esos canjes. Además, 
seguramente Nicola Stock, representante de bonistas, a raíz de lo sucedido el viernes, pedirá en 
Europa una aplicación del «pari passu». Final abierto. 
 
¿Qué harán calificadoras de riesgo? Puede que bajen calificaciones ante la probabilidad de que 
haya cambios en las condiciones de emisión de papeles como los domicilios de pago. Este 
camino ya fue varias veces recorrido, y siempre hacia abajo. ¿Es posible el pago en Buenos Aires 
directamente? Es un escenario abierto, con costos en lo que respecta a cotizaciones de los 
papeles. No es lo mismo la plaza local que el exterior y más con las restricciones cambiarias 
existentes. Pueden habilitarse transferencias al exterior, dado que el BCRA ya tiene en sus 
previsiones que esos dólares ya estaban fuera del país. Pero de nuevo, no es igual a lo existente 
antes del viernes. 
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Por lo pronto, Griesa tiene la palabra. El Gobierno sólo en estas jornadas prepara esquemas 
alternativos de pago buscando incluso blindajes al 100% en lo legal para que puedan hacerse en 
el exterior, incluso a tenedores argentinos. Igual nada será lo mismo tras el viernes 26. 
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El Cronista 
Reopening of the debt swap is studied to curb the onslaught of the vulture 
funds 
 
Monday, October 29, 2012 
 
By Juan Cerruti 
 
While the government is trying to digest the impact of the decision that was issued Friday by the 
Court of Appeals in New York, which ordered Argentina to treat those who didn’t accept the 
debt swap in the same way as the rest of the creditors, the technical staff charged with handling 
relations with the debtors worked all weekend on the various scenarios that will be opening up 
from here on out to confront the vulture funds.  
 
In the government, they admit that the context has changed and the ruling of the Court of 
Appeals was unexpected.  It backed the theory of ‘pari passu’ that the trial court judge, Thomas 
Griesa, put forth, and the court is now requiring Argentina to make an offer to the vulture funds 
and other creditors that didn’t accept the swap (called the ‘holdouts’ in jargon).  
  
So this week the technical teams at the Ministry of Economy will work on a ‘menu of options’ to 
present to President Cristina Fernández. One of the alternatives that is being looked at is to 
continue with the ‘hard line’ that the Kirchner administration has shown until now.  That is, 
appeal the decision of the court, seek to delay the judgment until at least the first days of 
December (when there are two bond maturities under foreign legislation) and try to shield those 
payments against possible attachment attempts.  
 
But the other option is to directly face what comes: the decision of the court will be difficult to 
reverse; only the Supreme Court could do it (which doesn’t accept all cases), so sooner rather 
than later they’ll have to offer some kind of arrangement to the holdouts.  The dilemma that the 
government has here is how to do it without appearing to the public to be surrendering to the 
vulture funds.  Even under study is a reopening of the debt swaps held in 2005 and 2010 with the 
goal of dismantling the theory of ‘pari passu’ and showing equal treatment to all the creditors.  
For that, they’d have to go to Congress to repeal the so called “deadbolt law” that prohibits the 
reopening of swaps.  
 
But on this zig-zagging path, uncertainty reigns.  The court that ruled on Friday has now kicked 
the ball back to Griesa to determine how the equal treatment for those who didn’t join the swap 
will be implemented.  Nobody knows what payment plan Griesa will decide upon, and in what 
time frame he’ll issue it.  Then he has to remit his proposal to the upper court, which has to 
approve it.  
 
Also unknown is the role that the payment agent for Argentine bonds in the U.S. will play.  It is 
the Bank of New York.  If the date arrives for paying the next installment on Argentine bonds 
abroad (December 2 for the Global 2012 and then the GDP coupon on the 15th), and the ruling 
of the U.S. court is upheld, this entity will be exposed to lawsuits if it finalizes the operation.  
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Throughout the weekend there were intense contacts among Minister of Economy Hernan 
Lorenzino, Finance Secretary Adrian Cosentino, and attorneys defending Argentina in the 
lawsuits filed by the creditors in the United States, the firm of Cleary, Gottlieb, Steen & 
Hamilton. Also participating in the deliberations were other officials with experience on the 
issue, like the new Argentine representative to the IMF, Sergio Chodos, who actively worked on 
the team of Roberto Lavagna during the local restructuring.  
 
“The sentence was suspended the very moment it was issued and today it remains suspended, so 
nothing about the current status quo is altered,” Cosentino said Friday.  And he explained that the 
ruling “is not the last word in the litigation.” 
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El Cronista 

Evalúan reapertura del canje de deuda para frenar 
embestida de fondos buitres  

 
Lunes, 29 de octubre de 2012 
 
Por Juan Cerruti 
 
Mientras en el Gobierno intentan digerir el impacto que representó la decisión que tomó el 
viernes la Cámara de Apelaciones de Nueva York, que ordenó a la Argentina tratar a quienes no 
aceptaron el canje de deuda del mismo modo que al resto de los acreedores, las líneas técnicas 
encargadas de la relación con los deudores trabajaron durante todo el fin de semana en los 
distintos escenarios que se abren de ahora en adelante para enfrentar a los fondos buitres. 
 
En el Gobierno admiten que el contexto cambió y que el fallo de la Cámara de Apelaciones fue 
inesperado. Al avalar la teoría del ‘pari passu’ que impulsó el juez de primera instancia, Thomas 
Griesa, la Cámara obliga ahora a la Argentina a realizarle alguna oferta a los fondos buitres y 
demás acreedores que no aceptaron el canje (denominados en la jerga, holdouts). 
 
Por eso es que esta semana los cuadros técnicos del Ministerio de Economía trabajarán en un 
‘menú de opciones’ que presentarán a la presidenta Cristina Fernández. Una de las alternativas 
que se barajan es seguir con la ‘línea dura’ que mostró hasta ahora la administración kirchnerista. 
Esto es, apelar la decisión de la Cámara, buscar dilatar la sentencia hasta por lo menos los 
primeros días de diciembre (cuando se producen dos vencimientos de bonos bajo legislación 
extranjera) e intentar blindar esos pagos ante posibles intentos de embargos. 
 
Pero la otra opción bajo estudio es enfrentarse directamente con lo que viene: el fallo de la 
Cámara será difícil de revertir, sólo lo podría hacer la Corte Suprema de Justicia (que no acepta 
tratar todos los casos) por lo que más temprano que tarde habrá que ofrecer algún tipo de arreglo 
a los holdouts. El dilema que aquí acorrala al Gobierno es cómo hacerlo sin quedar ante la 
opinión pública como cediendo frente a los fondos buitres. Inclusive se evalúa una reapertura de 
los canjes de deuda realizados en 2005 y 2010 a fin de desarticular la teoría del ‘pari passu’ y 
mostrar un trato igualitario a todos los acreedores. Para ello, antes el Congreso debería derogar la 
denominada ‘Ley Cerrojo’ que impide la reapertura de canjes. 
 
Pero en este zigzagueante camino, la incertidumbre reina. La Cámara que falló el viernes ahora 
le devolvió la pelota a Griesa para que determine cómo se va implementar el tratamiento 
igualitario a quienes no entraron al canje. Nadie sabe qué plan de pagos va a determinar Griesa y 
en qué plazo se va a expedir. Luego debe remitir su propuesta a la Cámara, que lo debe aprobar. 
 
También es una incógnita el rol que tomará el agente de pago de los bonos argentinos en EEUU. 
Se trata del Bank of New York. Si llegada la fecha de abonar el próximo vencimiento de títulos 
argentinos en el exterior (el 2 de diciembre el Global 2012 y luego 15 el cupón PBI) el fallo de la 
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justicia estadounidense se mantiene, esta entidad estará expuesta a demandas si concreta la 
operación. 
 
Durante todo el fin de semana hubo intensos contactos entre el ministro de Economía, Hernán 
Lorenzino, el secretario de Finanzas, Adrián Cosentino, y los abogados que defienden a la 
Argentina en los juicios de los acreedores en los Estados Unidos, el estudio Cleary, Gottlieb, 
Steen & Hamilton. También participaron de las deliberaciones otros funcionarios con 
experiencia en el tema, como el flamante representante argentino ante el FMI, Sergio Chodos, 
quien trabajó activamente en el equipo de Roberto Lavagna durante la reestructuración inicial. 
 
“La sentencia se encuentra suspendida desde el momento mismo en que fue dictada y hoy sigue 
suspendida, por lo que no altera para nada el status quo actual,” aseguró el viernes Cosentino. Y 
explicó que el fallo “no da en absoluto por finalizado el litigio.” 
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October 26, 2012

U.S. Court Rules Against Argentina Over
Payments
By REUTERS

A federal appeals court in New York said on Friday that Argentina improperly discriminated

against bondholders who refused to take part in two large debt restructurings, setting back the

country’s efforts to recover from a roughly $100 billion default a decade ago.

The Second United States Circuit Court of Appeals in New York said that Argentina’s decision

to pay holdout bondholders later than bondholders who agreed to participate in the 2005 and

2010 debt swaps violated provisions that required the country to treat bondholders equally.

Argentina vowed to fight the court’s decision. The finance secretary, Adrian Cosentino, was

quoted by the state news agency Télam as saying “today’s ruling is not in any way the end of

litigation” on the relative treatment of bondholders, and that it had no immediate impact on

debt payments.

Prices of Argentine government debt nevertheless fell, and the cost of protecting the debt

against default surged higher.

“It complicates debt restructurings generally and could impede them outright because no

restructuring gets 100 percent acceptance,” said the former Argentine finance secretary

Guillermo Nielsen, who helped oversee the 2005 swap. “It appears to be cornering Argentina

into a new default,” potentially forcing the country to pay holdouts while it services

restructured debt.

Friday’s decision largely upheld injunctions issued in February by Judge Thomas Griesa of

United States District Court in Manhattan in favor of holdout bondholders, including NML

Capital and the Aurelius Capital Management funds, which owned $1.4 billion of defaulted debt.

NML has been particularly aggressive, having won a court order this month to detain the

Argentine naval ship ARA Libertad in a Ghana port, demanding that it be paid some of what it

is owed.

Writing for a unanimous three-judge panel of the Second Circuit, Judge Barrington Parker said

MORE IN BUSINESS 
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he had “little difficulty” in finding that Argentina breached its bond obligations, citing efforts by

the country’s officials and legislators to ensure that holders of restructured debt had priority.

Judge Parker also rejected the contention that an adverse decision would wreak havoc.

“Nothing in the record supports Argentina’s blanket assertion that the injunctions will plunge

the republic into a new financial and economic crisis,” he said. “Argentina makes no real

argument that, to avoid defaulting on its other debt, it cannot afford to service the defaulted

debt.”

Judge Griesa was asked to clarify how the injunctions’ payment formula was intended to work,

and how the injunctions applied to third parties like intermediary banks. The Second Circuit

returned the case to his court to address those issues.

Friday’s decision could make it harder for other countries to extricate themselves from

sovereign debt crises and fend off angry creditors that may sue in United States courts.

In oral arguments in July, Argentina said such a decision could threaten the ability of countries

like Greece, Ireland, Italy and Spain to undergo debt restructurings.
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