
 
 
 
 
 
November 1, 2007 
 
 
Congressman Barney Frank, Chair 
House Financial Services Committee 
2129 Rayburn House Office Building 
Washington DC 20515-3312 
 
Congressman Melvin L. Watt 
2236 Rayburn HOB 
Washington, DC 20515-3312 
 
Congressman Brad Miller 
1722 Longworth HOB 
Washington, DC 20515 
 
 
RE:  HR 3915 and assignee liability 
 
 
Dear Congressman Frank, Congressman Watt and Congressman Miller, 
 
 We write to express our concern about the wording of HR 3915’s provisions 
concerning liability of “assignees,” “securitizers” and “loan pools.”  The present draft 
will not achieve the objective of providing recourse for victims of predatory mortgage 
lending.   
 
 For borrowers to have access to more than theoretical remedies, they must be able 
to bring claims against the entities that own their mortgage loans.   In the vast majority of 
cases, securitization trusts own borrowers’ loans. These trusts are the assignees of 
borrowers’ loans, the parties foreclosing against homeowners, and the only party with 
any assets to provide redress to many victimized consumers.      
  
 In the typical securitization of a subprime mortgage, the loan originator, be it a 
small mortgage banker or a large financial institution, will transfer the mortgage and note 
to a special purpose vehicle (“SPV”), a shell corporation that will own a pool of 
mortgages for a few weeks until the securitization is complete.  Although the SPV and 
other intermediary holders of the mortgage may have names like “JPMorgan Mortgage 
Acquisition Corp.,” these entities are legally separate from the investment firms that 
created them (in this case, JPMorgan Chase).  These intermediaries have no permanent 
assets and are not a useful target for recourse by consumers.   



 
 The SPV ultimately transfers the loan pool to a trust (such as “J.P. Morgan 
Mortgage Acquisition Corp. 2006-FRE1,” a pool of loans originated by Fremont), and it 
is the trust that sells shares in the loan pool to investors.  The trust is the legal owner of 
the mortgage loans for most of its life and is the legal entity that will foreclose if there is 
a default.  For all practical purposes the trust and the loan pool are one and the same; 
however, a loan pool is not a recognized legal entity capable of suing or being sued. 
 
 Our concern is that the current bill, which imposes liability on securitizers, 
defines “securitizer” as an assignee that aggregates loans for sale to investors, but 
excludes “pools of loans” and investors from the definition.  The effect is to insulate 
securitized loan trusts, which are nothing but pools of loans, from civil liability for either 
rescission or damages.  If the trusts are entirely insulated, the securitizers can simply 
insure that a judgment-proof cut-out adopts the role of securitizer, and no entity with real 
assets will be accountable to the homeowner. 
 
 As the current rash of bankruptcies of companies like New Century has made 
clear, mortgage originators are not a reliable source of recovery.  When a loan is illegally 
originated, and the originator is not available to make the parties whole, there are only 
two parties who can bear the loss – the homeowner and the owner of the loan.  Given the 
abuses and lack of transparency in the subprime market, which until recently have 
generated substantial profits for investors in mortgage-backed securities, the trusts should 
bear the cost of the harm to borrowers.  This can be accomplished by redefining 
securitizers in the bill to include owners of mortgage loans.  
 
 AbyThe problem is compounded by the gaps in enforcement for the proposed new 
sections 129A and 129B of the Truth in Lending Act.  Neither section explicitly states 
that a violation entitles a homeowner to rescind, and the existing rescission right under 
section 125 obviously does not reference these proposed new sections. The same is true 
for the statutory damages remedy in existing Section 130, except that proposed 129A (but 
NOT 129B) does provide for civil damages under Section 130, limited, however, by a 
new ceiling based on the mortgage originator’s compensation.  These problems could be 
corrected simply by adding to existing Section 129(j) after the words “by this section” a 
reference to the two new sections (129A and 129B). 
 
 We would urge you to consider the simpler approach adopted in a number of 
states, of providing full assignee liability, or the same degree of liability now provided in 
TILA, limited only by bars against punitive damages and class actions against assignees.  
Research has shown that secondary markets have functioned, and functioned well, in 
states with reasonable levels of assignee liability.  The concept of “securitizer” liability is 
not a viable approach. 



 
 
 This bill takes on a vital problem and offers promising solutions.  Care must be 
taken in drafting the remedy provisions to insure that the bill’s protections are not empty 
promises.  Each of us has studied and written about the subprime mortgage market, 
including the assignee liability issue1.  We would be glad to answer any questions or 
provide more information about our research on assignee liability on request.   
 
 
Respectfully yours, 
 
 
 
 
 
Alan M. White 
Valparaiso University School of Law 
Patricia McCoy 
University of Connecticut School of Law 
Kathleen Engel 
Cleveland-Marshall College of Law 
Kurt Eggert 
Chapman University School of Law 
 
 
cc:   Congresswoman Maxine Waters 
 Congressman Keith Ellison 
 Congressman Luis Gutierrez 
  

                                                 
1 E.g.  Kathleen Engel & Patricia McCoy, Turning a Blind Eye:  Wall Street Financing of Predatory 
Lending, 75 Fordham Law Review 2039 (2007); Alan M. White, Risk-Based Pricing:  Present and Future 
Research, 15 Housing Policy Debate 503 (2004); Kurt Eggert, Held Up in Due Course:  Predatory Lending, 
Securitization, and the Holder in Due Course Doctrine, 35 Creighton Law Review 503 (2002). 


